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Bank Liable Paying Checks Forged Book- 


keeper 


which pays checks bearing forgeries the deposi- 
tor’s signature will not allowed charge the checks against 
the depositor’s account. another way expressing 
the elemental rule that bank bound law know its 
depositor’s signature. 

This rule was applied with seeming unfairness the 
case First National Bank Westlaco Patty, 
Rep. (2d) 629, recently decided the Court Civil 
Appeals Texas. 

The plaintiff, Patty, was the owner grocery store, 
which operated with the assistance his son, Richard. 
Neither them knew much about the keeping books and, 
for several years, had kept regular set books. Then 
the plaintiff employed Mrs. Reid make audit the 
business, open set books for and teach Richard how 
keep them. 

Mr. Patty was unacquainted with Mrs. Reid 
time when engaged her take care his bookkeeping; 
nevertheless trusted her completely and permitted her 
take full charge his transactions with the defendant bank, 
which kept his checking account. 

Mrs. Reid entered upon her duties January 1932, 
and within the first week had started series forgeries 
checks drawn the plaintiff’s name against the account 
the defendant bank. all she forged his signature 
checks, aggregating $971 amount; she collected the checks 
and appropriated the proceeds. She made point calling 
the bank for the canceled checks each month and was able 
cover her duplicity abstracting the forged checks before 
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checking over the list with Richard. Her frauds were dis- 
covered, however, when she forged check another bank 
which was sent back for insufficient funds after she had cashed 
the defendant bank. 


These facts are supplemented the following statement 
quoted from the court’s opinion: 


appears that appellee’s deposits the bank were usually made 
person his son, except that occasionally this office 
formed Mrs. Reid. From the beginning her employment, how- 
ever, the latter person obtained from the bank the monthly 
statements appellee’s account and the canceled checks covered 
those statements. She would take the statement and checks the 
store, where she and Richard Patty together compared 
them away. She always wrote the forged checks 
abstracted from the firm’s check book, and before comparing the 
statements with the canceled checks she abstracted and destroyed 
the forged instruments and concealed them from appellee and his 
son. And checking over the statement with the books the firm 
she manipulated the calls and entries, thereby completing the delu- 
sion father and son, who, suspecting nothing, made investiga- 
tion check comparison which, made, would have instantly 
disclosed the deception easily practiced upon them. was shown 
that appellee and his son all times had access the bank state- 
ments and firm books disclosing the forgeries, and that they could 
easily have discovered the fraud. All the bank statements bore 
their faces bold type the familiar indorsement: examine 
once. error reported ten days, the amount will 
considered correct.” Appellee and his son trusted Mrs. Reid 
completely, however, although stranger them when appellee 
employed her. They put her forward the firm’s dealings with the 
bank, thereby holding her out the bank their authorized repre- 
sentative, least for the purpose, sometimes, making deposits, and 
always receiving the firm’s statements and canceled checks. Her 
forgeries were finally discovered appellant this way: She forged 
check upon another bank and cashed appellant’s bank, which 
presented the drawee, which refused pay because “insuf- 
ficient funds.” Appellant thereupon called the dishonored paper 
the attention appellee, who detected the forgery, and this led 
investigation which disclosed the prior forgeries. Mrs. Reid, admitting 
her forgeries, was discharged appellee, was indicted the grand 
jury, and, pending her trial thereon, was the principal witness, well, 
apparently, very willing witness, for appellee upon the trial 
this cause. 
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The trial court held that the defendant bank was liable 
the plaintiff for the amount Mrs. Reid’s defalcations 
and the Court Civil Appeals affirmed. 

The jury found, among other things, that the plaintiff 
was negligent not discovering and reporting the bank 
the forgeries committed after the first batch vouchers con- 
taining some the forged checks was returned the bank. 
But also found that this was not the proximate cause 
the loss. further found that the bank was negligent not 
detecting the forgeries and that this was the proximate cause 
the loss. just what particular the bank was negligent 
not indicated. far any statement the opinion 
concerned, the forgeries the plaintiff’s signature might 
have been perfect have deceived even the plaintiff 
himself. 

This case which seems place unfair burden upon 
the bank. The plaintiff selected the bookkeeper, satisfied 
himself her integrity, introduced her the bank one 
whom had placed his confidence and put her posi- 
tion carry out easily the frauds which later com- 
plained. There are decisions some states under which the 
plaintiff would have had take the loss. The reasoning 
the court the present case found the following para- 
graph quoted from the court’s opinion: 


Appellant (the bank) defended this suit upon the obvious defense 
estoppel, alleging and proving that appellee (the plaintiff) had 
promptly repudiated the first forged checks appellant not only would 
not have paid any more them, but would have collected the 
amounts already paid, thereby protecting the bank, well 
appellee, from any loss; that acquiescing the payment the 
first the forged instruments appellee thereby led appellant into 
paying those that followed and now estopped deny the forger’s 
authority bind him. 

The jury found that appellee was not negligent failing, prior 
February 10, 1932, examine his canceled checks, statements, 
and passbook, and discover the forgeries theretofore committed and 
thereby disclosed, but that was negligent not discovering and 
reporting the bank the forgeries thereafter occurring, February, 
March and April. But the jury thereupon found, further, that 
this negligence appellee was not the proximate cause the losses 
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charged his account, after said February 10, account the 
forgeries. The jury also found that appellant negligently failed 
detect the forgeries, and that such negligence proximately caused 
the resulting losses. Appellant does not assign error, specifically, 
against those findings, which therefore are binding upon this court. 
The controlling finding, will seen, that appellant was guilty 
negligence, which proximately caused the loss, failing detect 
the forgeries. adopt that finding the basis this opinion, 
which must rest upon the rules now stated. 

the settled general rule that between bank and its 
depositors the bank may pay out the money the depositor only 
upon his genuine order. Specifically, such payment made upon 
forged check, the bank primarily liable the depositor therefor. 
This rule elemental. 

the duty the bank render the depositor periodical 
statements the depositor’s account and return him his passbook 
and the canceled checks covered the statement, whereupon 
becomes the duty the depositor examine the statement, canceled 
checks, and passbook, within reasonable time, and report the 
bank such errors forgeries, any, may evidenced those 
documents. negligently fails make such examination and 
report within reasonable time, the account rendered becomes 
account stated between the bank and him, and the bank preju- 
diced this negligence, the depositor thereupon estopped 
question the accuracy the account stated, the genuineness 
the forged items therein. Such the general rule. 
711; Leather Manufacturers’ Nat. Bank Morgan, 117 
96, Ct. 657, Ed. 811; Weinstein Bank, Tex. 
38, 171, Am. St. Rep. 23; Fifth Nat. Bank Bank, 
Tex. 436, 368; Iron City Nat. Bank Bank, Tex. Civ. 
App. 308, 612, 613; Calvin Coal Co. Bank (Tex. Civ. 
App.) 286 901; Union Tool Co. Bank, 192 Cal. 40, 218 
424, 1417, annotation; Glassell Development Co. 
Bank, 191 Cal. 375, 216 1012, 1427; Prudential Ins. 
annotation. 

But, under the authorities cited, well others, that general 
rule subject this exception, that the bank itself negligent 
failing detect the forgery and consequence such negligence 
pays the money out the depositor’s account liable the 
depositor for the amount thereof, notwithstanding the negligence 
the depositor failing discover and denounce the forgery within 
reasonable time. short, the defense estoppel not available 
the bank the face its own negligence. 538, 


| 


THE BANKING LAW JOURNAL 1005 


168; Bank Morgan, supra; Dev. Co. Bank, supra; Ins. Co. 
Bank, supra; Southwest Nat. Bank Underwood, 120 Tex. 83, 
(2d) 141; Coleman Drilling Co. Bank (Tex. Civ. App.) 
252 215. That rule must prevail this case, view the 
finding the jury that the negligence appellant failing 
detect the forgery was the proximate cause the resulting loss. 


Bank Not Liable Collecting Check Signed 
Corporation’s Agent 


Under the Kentucky statute the Uniform Nego- 
tiable Instruments Act) agent’s authority sign checks 
against his principal’s account must writing. The prin- 
cipal may, however, act such manner preclude himself 
from asserting the agent’s lack authority. 

This rule was applied the Court Appeals Ken- 
tucky the case National Deposit Bank Owensboro 
Ohio Oil Company, Rep. 1048. 

The facts showed that duly authorized representative 
the defendant oil company brought one Keown the 
plaintiff bank and introduced him the bank’s cashier, 
stating that Keown was authorized secure oil and gas 
leases behalf the company and requesting that checks 
drawn Keown paid the plaintiff bank. Keown was 
supplied with blank checks the Dulaney National Bank 
and large number checks drawn him that bank 
and delivered payment for leases were paid the plaintiff. 

Keown drew check for $9,200 the Dulaney Bank 
favor one Libs, which check the plaintiff placed the 
credit Libs. Thereafter Libs drew number checks 
against the credit which were cashed the plaintiff. Later 
the $9,200 check was returned the plaintiff the drawee 
because the oil company had stopped payment. The oil com- 
pany refused make the check good and this suit was 
brought. The company’s defense was that, the time the 
drawing the check, Keown’s agency had been revoked. 

appeared, however, that the plaintiff bank had notice 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §56. 
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such revocation. company also defended the 
ground that Keown’s authority sign checks had not been 


given writing, required the Kentucky statute referred 
above. 


may mentioned that Kentucky and South Dakota 
are the only states which require authority this character 
form Negotiable Instruments Act reads follows: 


The signature any party (to negotiable instrument) may 
made duly authorized agent. particular form appoint- 
ment necessary for this purpose; and the authority the agent 
may established other cases agency. 


holding that, the circumstances, the oil company was 


estopped from relying the fact that the agent’s authority 
was not writing, the court said: 


The Ohio Oil Company insists that not liable the check 
for $9,200 because Roy Keown was not authorized writing 
execute deliver it, and that the bank’s plea estoppel not 
available. 


Sections 3720b-19 and 3720b-23, Kentucky Statutes, read 
follows: 

The signature any party may made 
agent duly authorized writing.” 

Where signature forged made without the 
authority the person whose signature purports be, 
wholly inoperative, and right retain the instrument, give 
discharge therefor, enforce payment thereof against any 
party thereto, can acquired through under such signature, 
the party against whom sought enforce such right 
precluded from setting the forgery want authority.” 

view the fact that the Ohio Oil Company carried account 
with the Dulaney National Bank known “Agent’s Disbursing 
Account,” and authorized its agents, including Keown, draw 
that account, may doubted section 3720b-19, supra, 
but, conceding that does, then clear that sections 3720b-19 
and 3720b-23 should read together, and, when read, there can 
doubt that party whose name signed without authority 
may precluded estopped from setting the want authority. 
Baskett Ohio Valley Banking Trust Co., 214 Ky. 41, 281 
1022. 


The facts found the trial court and fully sustained the 
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evidence are these: May 12, 1927, authorized agent the 
Ohio Oil Company accompanied Keown the National Deposit 
Bank and introduced him the cashier the company’s agent 
authorized acquire oil and gas leases its behalf. the same 
time requested that checks drawn Roy Keown paid 
the bank, and Keown signed signature card and left with the 
bank. Thereafter checks and currency aggregating several hundred 
dollars were placed the credit Keown, and drawn out him 
payment for leases. Later the Ohio Oil Company furnished 
check book Keown with blank checks therein the Dulaney 
National Bank, with the following words printed each check: 
“Agent’s Disbursing Account.” large quantity these checks 
was delivered Keown pad form, and Keown used 110 the 
checks acquiring leases and carrying other transactions for the 
Ohio Oil Company. these checks for varying amounts were 
presented the National Deposit Bank for collection, and were paid 
the Ohio Oil Company out its “Agent’s Disbursing Account” 
the Dulaney National Bank. One these checks for $2,128 was 
paid the Ohio Oil Company July 14, 1928. addition this, 
appears that the Ohio Oil Company kept two accounts the 
Dulaney National Bank, one its own name, and one the name 
“Agent’s Disbursing Account,” that the checks the disbursing 
account were the only form check used and were prepared for 
the bank the Ohio Oil Company, and that the Ohio Oil Company 
furnished the bank with Keown’s signature before drew any checks 
the bank. not necessary review the authorities bearing 
the question. Having introduced Keown the bank. its agent, 
having permitted him draw checks his account the bank, 
having furnished him with checks used drawing the 
“Agent’s Disbursing Account” the Dulaney National Bank, and 
having paid all the checks that account that passed through the 
bank, cannot doubted that the representations and conduct 
the oil company were such lead the bank believe that 
Keown had written authority draw checks and preclude the 
oil company from asserting the contrary the great prejudice 
the bank. Citizens’ Union National Bank Terrell, 244 Ky. 16, 

But contended that, even while Keown was the employ 
appellant (oil company), had authority only purchase such 
leases and pay therefor such sums met with appellant’s approval, 
and further that his agency had been actually revoked the time 
the $9,200 check was given. was showing that the bank 
was apprised any limitation Keown’s authority, and the law 
that principal bound the acts his agent within the scope 
his apparent authority, even though his authority fact 
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limited, the person dealing with him ignorant the limitation. 
Empire Coal Mining Co. Empire Coal Co., 183 Ky. 699, 210 
474; Pennyroyal Fair Ass’n Hite, 195 Ky. 732, 243 1046; 
Hurst Home Ins. Co. Ledford, 207 Ky. 212, 268 1090. 
also the rule that principal bound transactions 
former agent with third person ignorant the termination the 
agency the absence giving notice the termination, Globe 
Rutgers Fire Ins. Co. Porter, 218 Ky. 163, 291 
and there claim that the bank was informed Keown’s dis- 
charge, that any public notice thereof was ever given. the 
contrary, the record discloses that check for $2,128 similar the 
one question was drawn Keown after claimed that was 
discharged, and was presented the bank for collection and was 
paid the Ohio Oil Company out its Disbursing 
Account” the Dulaney National Bank. 

There the further contention that the $9,200 check not the 
act the Ohio Oil Company. support this position, reliance 
had section 3720b-18, Kentucky Statutes, which reads 
follows: person liable the instrument whose signature 
does not appear thereon, except herein otherwise expressly pro- 
vided. But one who signs trade assumed name will liable 
the same extent had signed his own name.” 

This section makes one who signs trade assumed name 
liable the same extent signed his own name. Not only 
the words “Agent’s Disbursing Account” appearing the check 
make ambiguous, but said Harvard Law Review, 494, 
and supported the following authorities, Edmunds Bushell, 
Dec. 225 (1868); Devendorf West Virginia Oil Co., Va. 
135 Wiliston, Contracts (1920) 300; Daniel, op. cit. 
304; contra, Luna Mohr, Gild. (N. M.) 63, 860 (1884) 
cf. Bartlett Tucker, 104 Mass. 336, Am. Rep. 240 (1870): 
“Parol evidence was usually allowed common law show that 
individual corporation carried its business under the adopted 
name its agent.” However the Ohio Oil Company may have 
operated its other departments, its method acquiring leases was 
through agent called who was authorized purchase 
leases its behalf, and pay therefor with checks signed his 
own name instead its name. short, carried this part 
its business under the adopted name its agent. the circum- 
stances, are constrained the view that the signing the agent 
was signing trade-name within the meaning the statute. 

When Libs, the payee the $9,200 check, presented the 
bank, the bank gave him deposit slip containing the following just 
before the item deposited: “Right reserved and the bank 
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authorized forward items for collection payment through 
the drawee payer bank through any other bank and 
directed receive payment drafts drawn the drawee their 
banks and except for negligence this bank, shall not liable for its 
honor the drafts received payment nor for loss thereon.” 

The point made that, reason the contract contained 
the deposit slip, the bank took the check merely for collection, and 
did not acquire such title would permit maintain action 
upon it. Cases involving the passing title usually arise between 
the bank and the depositor, his creditors. Here claim, the 
check being asserted Libs his creditors, any one else. 
Only the bank and the Ohio Oil Company are concerned. between 
and the Ohio Oil Company the bank the holder the check, and 
may sue thereon its own name. Section 3720b-51, Kentucky 
Statutes; McGowan People’s Bank, 185 Ky. 20, 213 579; 
Cox Riggins, 223 Ky. 510, (2d) 403. Where value has 
any time been given for the instrument, the holder deemed 
holder for value respect all parties who became such prior 
that time, Kentucky Statutes, 3720b-26, and, where the holder has 
lien the instrument, arising either from contract implica- 
tion law, deemed holder for value the extent his lien. 
Section 3720b-27, Kentucky Statutes. While doubtless true 
that bank not holder due course negotiable instrument 
does nothing more than place the credit the former 
holder, the weight authority and the rule prevailing this state 
the effect that, even where bank takes check for collection 
and credits the depositor’s account, upon condition that may 
charged back case dishonor, and the depositor has other 
funds his credit, nevertheless holder due course the 
extent that honors the depositor’s checks, 
thereon, before receiving notice any infirmity the check, and this 
true whether the bank regarded the absolute owner the 
check, merely having lien thereon for sums paid out, for 
the payment which had become bound. Old National Bank 
Gibson, 105 Wash, 578, 179 117, 247, notes; Choteau 
Trust Banking Co. Smith, 133 Ky. 418, 118, 279; 
Armstrong National Bank Boyertown, Ky. 431, 
411, Ky. Law Rep. 393, 553. Here the bank honored 
Libs’ checks the extent and became bound for the 
payment the $500 check which executed Neel and the $2,900 
check which executed Stewart. this extent was holder 
due course and the chancellor did not err adjudging. Not 
only so, but even the bank held the note for collection only, was 
entitled maintain action thereon. Union Store 
Co., 179 Ky. 672, 201 31. 
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Assignment Property Bank Prevent Its 
Being Closed 


Where director bank assigns the bank his interest 
contract for deed for the purpose bolstering the 
bank’s assets and preventing the closing the bank the 
Banking Department, the director will not permitted, 
after the closing the bank, require the receiver return 
his assignment. Peterson Baird, Supreme Court North 
Dakota, 249 Rep. 690. 

this case, deputy bank examiner, checking over the 
affairs bank Wildrose, North Dakota, which the 
plaintiff, Peterson, was the president and director, found 
that the bank had quantity poor paper and real estate 
that had been held the bank beyond the statutory period 
and further found that the bank’s reserve had dropped below 
the legal requirements. 

order that the bank might not closed the Banking 
Department, the plaintiff assigned his interest 
contract for deed. The paper and land were removed from 
the assets the bank and the bank continued business for 
period six weeks, when was placed the hands 
receiver. this action, the plaintiff sought recover 
possession his assigned contract. The reasons why was 
not entitled this relief are set forth the following para- 
graphs taken from the court’s opinion: 


Plaintiff was president the bank, and such official was 
required keep accurately informed its condition. admits 
took part the management the affairs the bank. this 
violated the statute. had one the directors before 
could president. Section 5150, subd. Comp. Laws. His 
duties defined the board directors are not shown; but under 
the statute (section 5164) was required take oath that 
would far the duty devolves upon him, diligently and honestly 
administer the affairs” the bank. There being nothing the 
record contrary, assume complied with this requirement. 
officer the bank, was required “furnish good and sufficient 
bond” before entering upon his duties president (section 5181 
Comp. Laws), but the record shows none was given. Apparently 
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was not familiar with the condition affairs except very general 
manner. testified the bank was closed three days before knew it. 

Whatever may have actually known the condition the 
bank prior December 19, 1928, that day knew the bank was 
insolvent, for was made known him the bank examiner 
plain terms that the reserve fund the bank was less than per 
cent. what was required the statute. Section 5170 the 
Supp. requires bank all times “have hand available 
funds amount which shall equal twenty per cent. its demand 
deposits and amounts due other banks and ten per cent. its 
time deposits.” the day stated this bank therefore was required 
have reserve fund $19,490, whereas the books the bank 
show the reserve fund was but $9,108. Under the statute, section 
5189 the Supp., bank shall deemed insolvent: III, when 
shall fail make good its reserve required 

far the bank concerned, the instrument came into its 
possession for the general purpose required the bank examiner, 
and was used. useless for the plaintiff allege received 
consideration. the president and director the bank, owed 
duty the depositors, and means this instrument, and for 
other reasons, the bank continued for six weeks. This was sufficient 
consideration. the plaintiff would seek avoid possible 
the double liability his stock keeping the bank open cannot 
overlooked. 

Plaintiff knew the reserve was $10,000 short, and well knew 
such amount could not obtained this assignment. 
showing the record the trial this case any other 
securities being delivered for this purpose, though there hint 
thereof. Consequently the plaintiff must held know that the 
insolvency the bank could not corrected this assignment 
alone. president, permitted the bank remain open while 
insolvent, and the record shows received thousands dollars 
thereafter. banking association permitted “accept receive 
deposit with without interest any money, when such bank- 
ing association insolvent.” Section 5175, Comp. Laws. Any officer 
director who permits accessory the receiving any such 
money deposit when the bank insolvent guilty felony. 
Section 5176, Comp. Laws. 

The plaintiff himself shows delivered the assignment the 
collector, who gave the cashier. never inquired the 
cashier any one else what become his contract; never asked 
whether money had been raised it; apparently never examined 
the records the bank which was president; six weeks went 
before the bank closed; and showed interest the fate 
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the contract. was not until two years and half had expired, 
and the bank for that time had been under the care the defendant, 
that asked had anything coming the contract. 
significant that almost immediately after the delivery the deposits 
the bank—those subject check and those certificates—increased 
substantially, did also the reserve that was carried. Whatever 
may have been the secret purpose, the assignment was entered 
asset the bank. That the cashier may have violated his agreement 
with the president moment, far the defendant and 
those represents are concerned. The plaintiff owed duty the 
public and particularly those with whom dealt. excuse 
say left the management the cashier. knew what the 
demands the examiner were, and admits attempted comply 
with one them. 

true that the record does not show deliberate attempt 
deceive the examiner, but those dealing with the bank itself have 
right depend upon its own books and records showing its state- 
ment assets and liabilities. stated Vallely Devaney al., 
1107, 1116, 194 903, 906: “Banks are institutions 
subject public regulation the end that they may make proper 
loans and freely contract debts with depositors and others achieve 
the ends legitimate business. Careful examinations public 
authority are required periodically order that those who deal 
with banks may not misled appearances.” 

corporation continue the business banking hold out 
assurances responsibility and surplus capital where neither exists. 
knowingly secure the confidence, and hence obtain 
the money, the ignorant and unwary implied deception.” 

not necessary prove vicious motive. The record shows 
the plaintiff grossly negligent the discharge his duties direc- 
tor and president the bank, and, even was victim 
misplaced confidence the cashier, answerable for this error 
and for his negligence the public permitting this entry 
made and thus impliedly deceive the clients and customers who dealt 
with the bank because continuing remain open, and continuing 
solicit and obtain business. 

true the record shows that the tract land taken from 
the assets and carried nonledger asset remained the control 
the receiver, who farmed it, and from sources other than those 
derived from the land itself paid taxes and the mortgage thereon. 
the trial the case, was urged that the receiver holds both 
the land that was taken out, and this contract, and the query was 
advanced, What does Mr. Peterson get? gets nothing from the 
and under the circumstances shown entitled nothing 
from it. did not trade his contract for any land. Even given 
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comply with general demand, does not claim there was any 
agreement transfer land him. assignment was addition 
what the bank already had. Poor paper and excessive real estate 
could taken from the actual live assets the bank shown 
the books, and still remain the property the bank. That was the 
situation here. 

When consider the admitted demands the examiner, the 
giving the assignment, the entry the same the books the 
bank asset, the action the cashier substituting this 
lieu objectionable real estate, the failure the plaintiff ques- 
tion this, although president the bank and with full opportunity 
examine its records, the fact the bank was permitted remain 
open for six weeks, that the plaintiff made inquiry for two and 
one-half years thereafter, are led, almost irresistibly, the con- 
clusion that the assignment was given the bank comply with the 
demands general and not with specific demand. 


Action Against Bank for Not Complying with 
Escrow Agreement 


bank, with which money has been deposited escrow 
turned over designated persons upon conditions stipu- 
lated the escrow agreement, which pays the money over, 
notwithstanding the fact that the terms the agreement 
have not been complied with, will liable the person 
depositing the money. This rule was applied the Court 
Appeals the case Lyons Liberty National Bank, 
Fed. Rep. (2d) 837. 

The plaintiff this case alleged that deposited $1,500 
with the defendant bank and entered into escrow agree- 
ment with certain attorneys, the terms which the bank 
was pay the money the attorneys upon their disposing 
certain litigation manner satisfactory the plaintiff 
and upon being notified the plaintiff writing that 
effect. 

further alleged that the terms the agreement had 
not been complied with the attorneys, that never notified 
the bank that there had been compliance, that had made 


similar decisions see Banking Law Journal Digest (Fourth 
Edition §851. 
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demand the bank for the return the money, which 
demand had been refused, and that had been informed 
that the bank had paid the money the attorneys. 

The bank filed demurrer the plaintiff’s declaration, 
pleading which, effect, says that, even the plaintiff 
able prove the facts alleged his declaration, not 
entitled recover. The demurrer was sustained the trial 
court. The appellate court decided the facts were sufficient 
state good cause action and reversed the trial court, 
the result being that the case back the trial court 
for trial the merits. 

The escrow agreement, which was the basis this litiga- 
tion, read follows: 


This agreement entered into between Slemp, John Pierce, 
and Rees Gillespie, Washington, C., parties the first 
part, and John Lyons, New York, New York, party the 
second part. 

Whereas the party the second part has employed the parties 
the first part attorneys law look after certain case 
the docket the United States District Court Norfolk, Virginia, 
and 

Whereas, fifteen hundred dollars ($1,500) cash paid 
additional fee when, and the case the United States District 
Court disposed upon terms that are acceptable the party 
the second part; the case disposed upon terms acceptable 
the party the second, the fifteen hundred dollars ($1,500) 
deposited herewith escrow The Liberty National Bank shall 
turned over the parties the first part The Liberty 
National Bank upon written notification the bank the party 
the second part that the conditions this agreement have been 
satisfactorily complied with the parties the first part; and such 
notice the bank will full acquittance and release The 
Liberty National Bank any and all liability any kind char- 
acter the escrow agent for the parties hereto. 

The parties hereto appoint The Liberty National Bank the 
joint Escrow Agent hold the said fifteen hundred dollars ($1,500) 
upon the terms herein stated, and deposit the said fund with copy 
this agreement with said bank. the case not disposed 
said United States District Court January 1932, then The 
Liberty National Bank may turn over said fund the party the 
second part, unless the time further extended mutual agreement. 

Given under our hands this the 13th day November, 1930. 

(Signatures) 


THE BANKING LAW JOURNAL 1015 


Directors May Dismiss Bank Official Pleasure 


Under Michigan statute (Comp. Laws 1929, 11,901) 
the board directors bank may dismiss officer the 
bank will, even though was employed for definite 
period and that period has not expired. Little American 
State Bank Dearborn, Supreme Court Michigan, 249 
Rep. 22. 

the decision above cited was held that statute 
this kind does not violate the constitutional guaranty equal 
protection the laws. the ordinary contract employ- 
ment the employee may not discharged during the term 
his employment except for cause. But contract 
employment made bank stands different footing. 
Banking public business, the regulation which highly 
necessary, and the courts will sustain all reasonable restrictions. 

There similar Federal statute, applicable national 
banks, which provides that the directors have the power “to 
appoint president, vice president, cashier, and other officers, 
define their duties, require bonds them and fix the penalty 
thereof, dismiss such officers any them pleasure, and 
appoint others fill their places.” Rev. Stat. 5136, 
Code, 24. 

The dismissed officer the Michigan case contended that, 
while the directors might have the right terminate his 
employment, they could not evade the obligation paying 
him the salary contracted for during the remainder the 
period covered the agreement. The court held that such 
construction was unsound that would defeat the very 
purposes the statute. The following paragraphs are 
quoted from the court’s opinion: 


Alonzo Little alleged his declaration that January 13, 
1931, the board directors the American State Bank Dearborn 
adopted resolution appointing him executive vice president 
annual salary $7,200; that the 13th day March, 1931, 
pursuant the statutes the state Michigan, and particularly 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1025. 


1016 THE BANKING LAW JOURNAL 


sections 11953 and 11954, 1929, the bank, order effect 
liquidation, turned over its assets the Dearborn State Bank, 
which also assumed certain liabilities; and that was discharged 
April 15, 1931, notwithstanding his claim the benefits 
contract for year’s employment. sought recover approxi- 
mately ten months’ salary, less small amount earned mitiga- 
tion damages from the two banks, which were both made defend- 
ants, and are described him banking corporations organized 
under the laws this state. 

Defendants moved dismiss, claiming that the declaration failed 
state cause action; that the action was based upon alleged 
breach alleged contract; that such contract was void and 
unauthorized the law and statutes this state; and that 
banking corporation may not enter into contracts employment 
which are not terminable the pleasure its directors. Section 
Act No. 66, Public Acts 1929 (section 11901, 1929). 
Plaintiff thereupon filed motion dismiss defendants’ motion, 
asserting that section 11901, supra, was contravention the 
equality and due process clauses the Fourteenth Amendment the 
Constitution the United States, far gave banking 
corporations special immunities from liability not afforded other 
employers, etc. 

Plantiff contends that the provisions the banking act hereto- 
fore quoted are not construed depriving banks the power 
make binding employment contracts for definite terms; that, even 
assuming that banking corporations have the power terminate 
such contracts employment pleasure, they cannot evade duty 
pay compensation for the balance the period covered the 
agreement. Such construction not tenable; would defeat the 
very purpose the statute. Westervelt Mohrenstecher (C. A.) 
118, 477; Wells National Surety Co., 194 Mo. 
App. 389, 184 474; Bank Hayti Wells, 269 
Mo. 190, 190 314; Van Slyke Andrews, 146 Minn. 316, 178 
Miller, Ga. App. 441, 402. 

The constitutional mandate that there shall equal protection 
the laws does not prevent reasonable classification legislative 
enactment. Thomas Union Trust Co., 251 Mich. 279, 231 
619. The claim cannot made that section 11901, 1929, 
such arbitrary restriction the right freedom contract 
offend the due process clause. reasonable regulation, 
designed safeguard the public interest. Ultimate decision its 
wisdom rests with the Legislature, not with this court. Banking 
public business, the regulation which highly necessary, and all 
reasonable restrictions will sustained. Stewart Algonac Savings 
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Bank (Mich.) 248 619; Noble State Bank Haskell, 219 
Ann. Cas. 1912A, 487; Security Savings Bank California, 263 
justification for legislation the type considered stated 
Webster Jossman, 199 Mich. 98, 165 802, 807, follows: 

savings bank creature the statute, and has the powers 
expressly granted it, and such are fairly incidental thereto. 
has power elect cashier, and the term such officer fixed 
the same section the grant power. cannot said that 
incident such granted power fix different term than 
that fixed the statute pass by-law conflict with the act 
granting the power. The position cashier most important 
one. His standing and reputation the community vital 
importance confidence and success the bank. breath 
suspicion, founded unfounded, affects not only him, but the institu- 
tion with which connected. The legislative wisdom has there- 
fore made his tenure the pleasure the board. The Legislature, 
and the Legislature alone, can change that tenure.” 


Time Saving Practice Notary Aids Fraud 


Among the bank decisions this issue one which pre- 
sents strong argument against the practice, followed 
some notaries, signing acknowledgment certificates 
advance for future use. The case Security Trust Savings 
Bank New York Indemnity Co. The action was brought 
bankers’ blanket bond recover for loss sustained 
the insured bank through making loan reliance forged 
papers. 

One the forged papers was bond guaranteeing the 
repayment the loan. ‘The signature the surety the 
bond was forgery but the notary’s certificate 
edgment was genuine. appeared that had been the 
notary’s custom sign number acknowledgment certifi- 
cates blank and leave them her desk ready for use when- 
ever they might required. This made simple matter 
for the forger the bond add its appearance authen- 
ticity attaching genuine certificate acknowledgment. 
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Delay Presentment Check for Payment 


delay ten days presenting local check for pay- 
ment will discharge the drawer from liability the check 
where the drawee bank fails the meantime; but, subse- 
quent promise, the part the drawer, pay the amount 
due the check, will waive the holder’s negligence and make 
the drawer liable. This point was decided the Court 
Civil Appeals Texas the case Mary Couts Burnett 
Trust Samuels, Rep. (2d) 358. 

this case appeared that the defendant, Samuels, was 
indebted the plaintiff trust the sum $664.40. 
January 22, 1930, drew his check for this amount the 
Texas National Bank Fort Worth, payable the plain- 
tiff’s order and delivered the check the plaintiff. 

Although the bank was only few blocks distant from the 
plaintiff’s office, the plaintiff did not present the check for 
payment until February when payment was refused 
because the drawee bank had closed its doors the preceding 
day. 

After the failure, the plaintiff collected from the closed 
bank, dividends the sum $282.54, leaving unpaid 
balance due the check amounting $431.86. Subse- 
quently, Samuels agreed pay this sum the plaintiff. 
this action, was held that, while the negligence the 
plaintiff delaying presentment the check discharged the 
defendant from liability, the defendant’s subsequent promise 
pay the balance due the check waived the negligence 
and rendered the defendant liable. 

its opinion, the court said: 


Section 186 article 5947 the Negotiable Instrument Act 
provides: check must presented for payment within reason- 
able time after its issue the drawer will discharged from liability 
thereon the extent the loss caused the delay.” 


Section article 5948 provides that: “In determining what 
the nature the instrument, the usage trade business 


NOTE—For similar decisions see Banking Law Journal (Fourth 
Edition) §1238. 


THE BANKING LAW JOURNAL 1019 


(if any) with respect such instruments, and the facts the 
particular case.” 

Under these provisions seems clear that the court properly 
held the appellant trust was not entitled recover the check 
such, for the court found that the delay five days the present- 
ment the check was unreasonable delay constituting negligence, 
and this finding think must supported. The operating offices 
the trust and the bank were the same city and within short 
distance each other, and the delay five (ten?) days the 
absence any circumstances excusing the delay seems certainly 
sufficient uphold the finding unreasonable delay. Indeed, the 
trust through its counsel admits negligence this respect, that 
have only determine whether the court was error denying 
recovery upon Samuels’ subsequent promise pay the unppaid 
balance the debt evidenced the check. 

agreed that there was original deht $664.40 existing the 
time the check was drawn. The execution and delivery the check 
did not operate extinguishment the original debt. The check 
merely authorized the bank pay the drawee the amount shown 
its face out the moneys the bank the credit Samuels. The 
difference, therefore, between the amount for which the check was 
drawn and the payments Samuels per cent. and per cent. 
dividends his favor the receiver the bank’s assets constitutes 
that portion the original indebtedness which has never been paid. 
This balance without dispute Samuels promised pay after the 
admitted negligence the trust failing present the check for 
payment within reasonable time. fact did pay the amounts 
the several dividends paid the bank him one its 
creditors. 

insisted behalf appellee (defendant) that such promise 
under the circumstances was without consideration and does not 
amount waiver his part the bank’s failure duly present 
the check for payment. 

doctrine well established that indorser with full knowledge 
that has been discharged from liability the failure his 
indorsee make proper demand and give due notice non-pay- 
ment, promises pay the note acknowledges his liability therefor, 
thereby binds himself and may proceeded against his 
liability had been legally fixed the first instance.” 

Corpus Juris, vol. 709, 993, said: “It well 
settled that the drawer indorser, with full knowledge the neg- 
lect the holder exercise due diligence, promises pay the bill 
the note, held have waived the consequences the laches 
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and will stand the same position had been regularly 
charged presentment, demand and notice.” 

the notes the case Sebree Deposit Bank Moreland, 
the Kentucky Court Appeals, 305 (96 Ky. 150, 
153), will found numerous cases declaring the doctrine 
announced the authorities from which have just quoted. 

Our Negotiable Instruments Act treats promissory notes, bills 
exchange, and checks the same category, and the case 
Stone Smith, Tex. 138, 139, Am. Dec. 299, the Supreme 
Court said: party bill exchange, who has been relieved 
from responsibility thereon through failure the holder present 
proper time, may waive the consequences such neglect. 
where the indorser, after full knowledge that discharged, 
promised pay the bill, will amount waiver.” 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


THEFT LOSS COVERED “BANKER’S 
BLANKET BOND” 


Security Trust Savings Bank San Diego New York Indemnity 
Co., California District Court Appeal, Pac. Rep. (2d) 1079 


bankers’ blanket bond, insuring bank against loss through 
theft, but excepting losses ‘‘effected directly indirectly means 
forgery’’ ‘‘from any loan,’’ covers loss case where 
bank loans money agent reliance forged writings estab- 
lishing the agent’s authority and the money checked out and ap- 
propriated the agent. 

The facts are set out length the opinion. Briefly, at- 
torney the employ indemnity company represented the 
plaintiff bank that the company had signed, surety, two contrac- 
tor’s bonds, that the contractor was unable complete his contracts 
and that the company was obliged take over and complete the 
contracts itself cost $15,000. said that the company had 
instructed him borrow $15,000 his own name and take charge 
the work and that his note for that amount would guaranteed 
the company’s indemnity bond. presented the bank 
letter authority which the signature the indemnity com- 
pany’s manager was forged and indemnity bond which was also 
forgery. The bank accepted the loan and placed the amount 
the agent’s credit. The agent withdrew all but small portion 
the money and disappeared. The bank then brought this action 
the bankers’ blanket bond, which had been issued the de- 
fendant company. stated, was held that the bank was entitled 
recover. 

way, the loss was due forgery and loan, for, there 
had been neither forgery nor loan, there would have been loss. 
But was likewise due theft, since the attorney, apprehended, 
could prosecuted charge theft under the statutes Cali- 
fornia. The court pointed out that, applied the present case, 
there was conflict between the insuring clause the blanket bond 
and the exceptions and applied the rule that where, contract 
insurance, there clause which susceptible two reasonable 
constructions, the one more favorable the insured the one 
adopted. 


similar decisions see Banking Law Journal Digest (Fourth 


Edition) §649. 
1021 
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Action the Security Trust Savings Bank San Diego against 
the New York Indemnity Company. Judgment for plaintiff, and de- 
fendant appeals. 

Affirmed. 

Mathes Sheppard and Mathes, all Los Angeles, for ap- 
pellant. 

Hamilton, Lindley Higgins and Downer, Jr., all San 
Diego, for respondent. 


MARKS, J.—The facts this case were stipulated and are not 
dispute. The sole question whether recovery against appellant can 
sustained the terms the ‘‘Super Blanket Bond’’ 
Blanket Bond,’’ was denominated the policy, and under the 
facts here presented. 

The facts pertinent this appeal may summarized follows: 

all times material this action Gordon Eby and Lewis 
Homer were attorneys fact for the Indemnity Insurance Company 
North America, which for brevity will refer the Indemnity 
Company, and each was authorized execute, acknowledge, and de- 
liver the name the company indemnity and fidelity bonds and 
undertakings those similar the one here involved. Homer 
had offices with and was employed Eby. acted solicitor and 
salesman for the Indemnity Company and inspected and supervised 
the work contractors for whom the Indemnity Company had written 
indemnity fidelity bonds and represented the Indemnity Company 
eases where such contractors had failed were about fail had 
abandoned the performance their contracts. These facts were all 
known respondent and its officers. 

Kelley was vice-president the Security Trust Savings 
Bank San Diego and was authorized and did act for all the 
transactions involved this action. Forsyth was the’ Pacific 
Coast manager the Indemnity Company. Blanche Matson was 
notary public and for San Diego county, and was employed the 
office Eby about November 17, 1928, which date her employ- 
ment terminated. Respondent and its officers knew she was notary 
and that she was employed the office Eby, but had knowl- 
edge the termination her employment until after March 1929. 

about December 24, 1928, Homer represented Kelley that 
named Dawson had obtained two public improvement 
contracts, one known the Sweetwater bridge contract and the other 
the Dulzura conduit contract, with the Indemnity Company surety 
his labor, material, and completion bonds; that Dawson was unable 
complete the contracts, and that the Indemnity Company would 
take over and complete them cost $15,000; that 
the would require about six months; that the Indemnity 
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Company had instructed Homer take charge the completion work 
and borrow money his own name from the respondent complete 
the that the Indemnity Company would guarantee the repay- 
ment the loan giving bond the penal sum $16,500. Homer 
gave Kelley unexecuted bond which would serve the form the 
bond executed secure this loan. This application for loan was 
referred the loan committee respondent. Kelley reported the rep- 
resentations made him Homer and gave the committee the blank 
form bond. While the application was under consideration the 
loan committee, and for the purpose inducing approve the loan, 
Homer presented respondent the following letter: 


Re: Robert Dawson 15148 Sweetwater Bridge. 
14194 Dulzura Conduit. Your wire received. You are hereby 
authorized sign Indemnity Bond $16500.00 favor Security Trust 
Savings Bank San Diego securing note Lewis Homer issued 
for six 

truly yours, 
Forsyth 


Homer represented the officers respondent that the foregoing 
letter was genuine and bore the genuine signature Forsyth. 
The loan committee and officers respondent believed Homer’s repre- 
sentations and authorized the making the proposed loan, which was 
evidenced the promissory note Homer, due six months and 
secured the written guaranty the Indemnity Company. 

about December 27, 1928, Homer executed and delivered 
respondent the required promissory note the principal sum $15,000 
and the written guaranty purporting have been executed the In- 
demnity Company having attached the signature 
nity Company Gordon Eby, its attorney fact. This guaranty 
bore the acknowledgment Eby before Blanche Matson, notary 
public. Homer represented that the guaranty bore the genuine signa- 
ture Eby and was fact duly acknowledged him. Respondent 
and its officers did not question the truth these representations, made 
the loan upon the security mentioned, and placed $15,000 the credit 
Lewis Homer checking account subject his check. All 
this money was withdrawn checks signed Homer prior March 
1929, except the sum $28.49. Homer this last date 
and has not since been apprehended. 

stipulated that respondent would not have advanced the money 
Homer had not believed all the representations made him and 
that the letter and guaranty were the genuine acts Forsyth and the 
Indemnity Company. 
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All the representations made Homer were false and fraudulent 
except that there was contractor named Dawson who had two 
contracts for public improvements which have mentioned, that the 
Indemnity Company had written labor, material, and completion 
bond for him, and that the signature and seal Blanche Matson 
the certificate acknowledgment were genuine. The signature For- 
syth the letter was forged, was the signature ‘‘Indemnity Com- 
pany North America Gordon Eby, attorney fact,’’ the 
guaranty. The signature Blanche Matson the certificate 
acknowledgment was her genuine signature. had been attached 
the certificate blank before was attached the indemnity guaranty 
bond. was her custom sign acknowledgment certificates blank 
for convenience. These were left her desk the office Eby. The 
certificate acknowledgment was filled out Homer some other 
person without her knowledge consent and the notarial seal attached 
after she left Eby’s office and was attached the guaranty bond 
Homer before its delivery the respondent. Security Trust Savings 
Bank Matson, 116 Cal. App. 616, (2d) 1001. Neither Forsyth, 
Eby, the Indemnity Company had any knowledge the execution 
and delivery the forged letter the forged guaranty bond, and 
neither respondent nor its officers had any knowledge these forgeries 
nor the falseness the representations made Homer until after 
March 1929. 

The trial court rendered judgment against appellant the sum 
$14,971.51, the amount the $15,000 loan less the $28.49 recovered, to- 
gether with accrued interest and costs. 

The only paragraphs the ‘‘Bankers’ Blanket pertinent 
this case are follows: ‘‘The losses covered this bond are follows: 

(B) Any loss property through robbery, (whether 
common-law statutory), burglary, theft. Whether effected 
with without violence with without negligence the part 
the employees while the property within any the Insured’s offices 
the following conditions and limitations: This bond does not 
(a) Any loss effected directly indirectly means forgery, 
except when covered Insuring Clause (A) (D) hereof. 
(d) Any loss resulting from any loan made the Insured. 
admitted that insuring clauses and not apply the facts 
this case. 

The grounds upon which appellant attacks the judgment are clearly 
set forth its brief follows: ‘‘First: Even exception clauses (a) 
and (d) ‘Section had been entirely omitted from the bond, the 
bank’s loss still would not covered, either Insuring Clause ‘B’ 
any other provision the Second: The bank’s loss was admit- 
tedly ‘effected indirectly means forgery,’ and for that 
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reason expressly excluded from coverage exception clause (a) 
‘Section the bond; and Third: The bank’s loss clearly ‘resulted 
from loan’, and for that reason expressly excluded from coverage 
exception clause (d) ‘Section the The arguments 
advanced under the first and third contentions are closely connected 
that will not necessary consider them separately. 

cannot successfully denied that Homer’s conduct obtaining 
the loan from the Security Trust Savings Bank San Diego and 
using the money thus made available him made him guilty theft 
now defined section 484 the Penal Code. See, also 490a, 
Pen. Code. Every element the offense presented the facts stipu- 
lated the parties. People White, 124 Cal. App. 548, 
(2d) 1078. 

Appellant seeks avoid the results this conclusion urging that 
Homer secured the bank his fraud, and that, the term 
not within the definition ‘‘property’’ the 
bond, there liability under its terms. must confess that 
cannot follow the refinements this reasoning. true that did 
obtain ‘‘eredit’’ with the bank his fraud. also true that 
turned this into money which used for his own purposes. 
was stipulated that ‘‘all said money, except the sum twenty-eight 
dollars and forty-nine cents ($28.49) was withdrawn from said account 
checks drawn and signed said Lewis Homer prior March 
The argument appellant stops with one the steps taken 
Homer the consummation his scheme. was given credit 
the books the bank, was paid the amount the except $28.49, 
money, and decamped with it. was his ultimate purpose obtain 
money his fraud. received this money, and ‘‘money”’ specifi- 
within the definition ‘‘property’’ the bond. 
lant has confused one the steps employed accomplishing the pur- 
pose with the purpose accomplished—the means with the result. 

self-evident that, had the bond contained exceptions reser- 
vations and only the insuring clause from which have quoted, 
there would have been defense the action and the judgment would 
have affirmed. 

also equally true that, full force and effect given the 
literal language the exception clauses (a) and (d), from which 
have quoted, judgment should have gone favor appellant. The 
loss was certainly effected ‘‘indirectly means forgery’’ for without 
forgery there would have been loan and loss. The loss also re- 
sulted from loan, for again, there had been loan, there would 
have been loss. 

are therefore confronted with this dilemma. Under the insuring 
literally applied the facts, the respondent should recover. 
Under two exception clauses equally literally applied appellant should 


1026 THE BANKING LAW JOURNAL 


recover. The bond could have been rendered harmonious all its terms 
adding the insuring clause the following: ‘‘Excepting from 
liability hereunder any loss theft ‘effected directly indirectly 
means forgery’ and theft ‘resulting from any loan made.’’’ 
could have been rendered equally harmonious adding the excep- 
tion clauses (a) and (d) the following: ‘‘But not excepting any loss 
caused ‘theft.’ 

When the exact language the entire policy applied the facts 
this particular case, are forced the conclusion that insuring 
clause and the excepting clauses (a) and (d) are direct conflict. 
There are innumerable cases and states facts which might arise where 
there could conflict the provisions the policy. only 
under the facts this case one similar that the contradictions 
appear. loss theft, where neither forgery nor loan was 
involved, there could conflict. case loss from forgery 
loan where there was theft, there again would 
only where loss resulted from theft which either forgery loan 
both that the provisions the bond become inconsistent. 
For this appear necessary read the instrument with facts 
mind similar those the instant case. 

Appellant confidently relies upon the following cases supporting 
its contention that recovery cannot had because the loss was indi- 
rectly occasioned means forgery: Century Bank the City 
New York Mountain, 112 Law (Eng.) 484 (1914) Trade 
Bank New York United States Fidelity Guaranty Co., 249 
546, 164 578; World Exchange Bank Commercial Casualty Ins. 
Co., 255 173 902. study these cases has satisfied 
that they strongly support the position appellant. 

Well-settled rules construction indemnity contracts have been 
announced the courts this state and are helpful solving 
the question presented. Generally speaking, the construction these 
contracts should governed the rules which apply other written 
engagements. They should considered whole and the various 
provisions read together and, possible, harmonized and given effect. 
Burr Western States Life Ins. Co., 211 Cal. 568, 296 273. ‘‘Re- 
pretation will give some effect the repugnant clauses, subordinate 
the general intent and purpose the whole Section 1652, 
Civ. Code; Kelly Great Western Ins. Co., Cal. App. 747, 189 
785. ‘‘It well-recognized rule law that any uncertainties 
ambiguities appear insurance policy which may solved 
either one two reasonable constructions, the one which most favor- 
able the insured and which will give life, and effect the 
policy should adopted. The insurance company, having prepared the 
policy and all documents used connection with its issuance, should 
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not heard put such construction upon ambiguity, caused 
it, will defeat the policy and take from the beneficiary the very pur- 
pose and object the insurance, reasonable construction upholding 
the insurance can had that does violence the language used and 
the clear intention the Narver California State Life Ins. 
Co., 211 Cal. 176, 294 395, Since the language 
the bond was furnished the insurer, accordance with the 
principles common justice that its own words should construed 
most strongly against it, and such language should used that the 
conditions, provisions, and exceptions are made clear the ordinary 
mind. Pacific, ete., Co. Williamsburgh City Fire Ins. Co. Brook- 
lyn, 158 Cal. 367, 111 the event fails so, any 
tainty ambiguity should construed against it. Goorberg West- 
ern Assurance Co., 150 Cal. 510, (N. 376, 119 
Am. St. Rep. 246, Ann. Cas. 801. doubts ambiguities must 
resolved against the insurance company.’’ Dibble Reliance Life 
Ins. Co., 170 Cal. 199, 149 171, 175, Ann. Cas. 1917E, 34. Where 
policy insurance contains exceptions and provisos purporting re- 
lieve the insurer from liability, these provisions will strictly con- 
strued against the insurer and favor the insured. Goorberg 
Western Assurance Co., supra. ‘This now the settled rule for con- 
struing all kinds insurance policies, rendered necessary, especially 
modern times, the ingenuity insurance companies 
framing contracts this kind make the exceptions unfairly 
devour the whole Berliner Travelers’ Ins. Co., 121 Cal. 
458, 918, 920, 467, Am. St. Rep. 49. estab- 
lished that exception which would avoid the policy should con- 
strued against the insurer prevent such result the language em- 
ployed permits such interpretation. Summer New York Life 
Ins. Co., 186 Cal. 789, 200 621. 

applying these rules construction the facts before us, 
believe that any person ordinary mind, including bankers and mem- 
bers the legal profession, when reading the bond question without 
the particular facts this similar case mind, would conclude 
(1) that the bond insured against any loss theft; (2) that exception 
clause (a) was intended relieve the insurer from liability occasioned 
directly indirectly from the numerous varieties forgeries against 
which bank must guard and which theft not element; and (3) 
that the same construction would applied exception clause (d). 
the insuring clause and the excepting clauses (a) and (d) are 
when considered under the facts this case, and are not 
under the facts innumerable other cases, must construe 
them most strongly against the insurer and conclude that they not 
relieve from liability for loss occasioned theft. 

Judgment affirmed. 


| 
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BANK COLLECTING MONEY AGENT FOR 
ELECTRIC COMPANY 


Missouri Utilities Company Scott County Bank, Springfield, Missouri, 
Court Appeals, Rep. (2d) 933 


Where bank, acting agent, collects money for electric 
company from the company’s customers and deposits the collections 
the credit the company, the deposit general one and not 
special deposit. Consequently, the failure the bank, the com- 
pany not entitled preference payment over other depositors. 


the matter the liquidation the Scott County Bank, which 
the Missouri Utilities Company filed claim against Harrison, 
Commissioner Finance the State Missouri. Judgment for 
claimant, and respondent appeals. 

Reversed and remanded. 

Bailey Bailey, Sikeston, for appellant. 

Kelso, Cape Girardeau, and Abbott, St. Louis, for 
respondent. 


BAILEY, J.—This claim for preference filed plaintiff against 
the County Bank, which closed its doors the 5th day Decem- 
ber, 1931, and was taken charge the commissioner finance. The 
based upon the following state facts: Plaintiff company had 
for many years been the business furnishing electric current 
the village Morley. From the year 1915 the date the defendant 
bank failed acted the collecting agent plaintiff collecting bills 
for service supplied the inhabitants said village for which 
services said bank received commission per cent. paid monthly 
check. Defendant made monthly reports the collections. the col- 
lections were made they were deposited the credit plaintiff de- 
fendant bank the 5th, 10th, 15th, and 25th each month. Plaintiff 
was accustomed draw defendant bank for even sums money 
against the deposit, but did not always each month, and times 
permitted the ‘‘build up.’’ Plaintiff never used defendant 
bank banking institution for paying bills. the time the bank 
failed plaintiff had deposit the sum $99, for which preference was 
allowed the Defendant has appealed. 

This case involves the identical question presented the case 
Greene County Building Loan Association Cantley, Commis- 
sioner, (2d) 931, decided this court the present term, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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but not yet reported [in State report]. held that case that, 
where bank, which had acted collecting agent the dues paid 
stockholders the building and loan association, deposited the moneys 
collected the credit said building and loan association under 
arrangement whereby the association would draw out the full amount 
said collections monthly, except and one-half per cent. commission 
paid the bank for its services, the money said deposit account the 
time the bank failed was not entitled preference. think the 
same rule should applied this case. Here, the Greene County 
Building Loan Case, the bank was the agent plaintiff for the pur- 
pose collecting the monthly bills for electric current. The agency 
there ended. The bank was not required remit the collections 
were made. When the money was deposited the plaintiff, 
that: ‘‘When paper received for collection trust relationship often 
exists the beginning, which changed agreement custom into 
that debtor creditor after the collection the proceeds; but 
bank cannot divest itself the trust relation and assume the other 
its own convenience—the transformation does not affect the depositor 
unless known him either agreement usage.’’ there was 
trust relationship this case originally, the custom depositing the 
the plaintiff with its full knowledge and consent 
the relation debtor and There are facts this 
which the presumption that the deposit was general one was 
overcome, and therefore the claim for preference should denied. 
North Missouri Trust Co. Mexico, Mo. (Mattes Cantley) 
(2d) 412 (Mo. Paul Draper, 158 Mo. 197, 77, 
Am. St. Rep. 296; Craig Bank Granby, 210 Mo. App. 334, 238 
507. 
The judgment accordingly reversed and remanded. 


CASHING CHECKS FOR VICE-PRESIDENT 
CORPORATION 


Blacker Shepard Co. Granite Trust Co., Supreme Judicial Court 
Massachusetts, 187 Rep. 


drawee bank, which cashes checks payable corporation 
the indorsement the vice-president the will 
liable the the vice-president indorsed the checks 
without authority and failed account the corporation for the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1143. 
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proceeds. cashing the checks, without making inquiry the 
vice-president’s authority, the bank was negligent. such case 
the bank cannot assume that the vice-president has authority 
indorse because has authority receive the checks from the 
drawers. Authority officer other agent corporation 
make collections for the corporation does not include authority 
indorse checks received the course making the collections. 


Two actions the Blacker Shepard Company against the Granite 
Trust Company. Verdicts directed for defendant, and plaintiff brings 
exceptions. 

Exceptions sustained. 

Conway, Boston, for plaintiff. 


WAIT, J.—These actions contract tort are before upon ex- 
ceptions claimed the plaintiff orders directing verdicts for the 
defendant. They were brought the payee certain checks against 
the bank which the checks were drawn, which had made payment 
upon forged unauthorized indorsements and had returned the checks 
the makers. The evidence substance was follows: 1924 and 
until his death May, 1926, one Barker was vice-president and 
director the plaintiff, and owner one hundred and ninety-eight 
the eight hundred shares its capital stock. The by-laws conferred 
the vice-president authority ‘‘prove claims bankruptcy insol- 
vency, for the company, and shali have such further powers and perform 
such other duties the board directors may vote 
the directors passed February 27, 1922, provided that Barker em- 
powered long continued hold office vice-president ‘‘to as- 
sign, discharge, foreclose entry sale and make partial 
releases any mortgages held the company, and further affix the 
corporate seal and sign, acknowledge and deliver the name and 
behalf this company any instruments necessary proper carry 
out such purposes.’’ other records grants authority appear. 
The vote February, 1922 was recorded the Norfolk Registry 
Deeds. 

The plaintiff was engaged the sale lumber. Barker was 
charge branch office Quincy. solicited and took orders for 
lumber for which bills were made up, after the orders had been filled, 
and were sent the main office Boston for audit. Barker collected 
payments and almost daily brought money received the main office. 
had right make contracts sale lumber for the company and 
both for the main and Quincy offices about two-thirds all 
purchased for those offices. directed the work some eight 
ten employees the company Quincy. Except for the duties 
Mr. Morse, the man, the whole business the Quincy office was 
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his charge subject approval Mr. Shepard, the president, treas- 
urer and clerk the corporation. was practice furnishing lum- 
ber for buildings and houses take mortgages secure payment for 
lumber sold customers. had checking accounts his own two 
banks. The plaintiff had account with the defendant bank. 

different occasions 1924 and 1925 Barker cashed over the 
counter the defendant bank checks drawn depositors the bank 
the order the plaintiff, which had been delivered him the 
makers payments for lumber sold Barker for the account the 
plaintiff the makers the checks. Before being cashed the checks 
had never been the hands anyone for the plaintiff other than 
Barker. Barker never turned the plaintiff the money obtained 
him the checks. The bank charged its depositors’ held the 
which had cashed, and returned them the usual course 
its business the several makers. The checks were indorsed Blacker 
Shepard Co. Herbert Barker, The bill excep- 
tions does not disclose whether they were the possession the plain- 
tiff when introduced evidence the time the trial. 

The declarations contained count contract for each check, which 
alleged that named debtor the piaintiff, having checking account 
with the defendant, drew check the defendant payable the plain- 
tiff and delivered Barker reduce the drawer’s debt the plain- 
tiff; that without authority Barker presented the check the defend- 
ant; that the defendant cashed the check, paid the proceeds Barker 
and thereby broke its implied contract pay such proceeds only 
plaintiff, the payee, its duly authorized agent; and that the plaintiff 
was damaged thereby the amount the face the check with inter- 
est. Counts tort for each check alleged the conversion the several 
checks and sought the same damage the contract counts. 

There claim that Barker was not authorized receive the 
checks from the makers reduction their several debts the plain- 
tiff, that the makers did not deliver them him the representa- 
tive the plaintiff duly authorized receive them. those 
stances the checks became the property the plaintiff. Its property 
was stolen Barker. seeks this action law shift its loss 
upon the defendant bank. The practical question for decision is, can 
so? 

clear law, think, that there such relation contract 
between the bank and the plaintiff the contract counts the declara- 
tion assert. The bank has not made, implication, any promise the 
payee pay only upon the payee’s authorized indorsement. Carr 
National Security Bank, 107 Mass. 45, Am. Rep. decides. 
also the necessary implication from the negotiable instruments law, 
which, (Ter. Ed.) 107, 212, provides: ‘‘A check itself 
does not operate assignment any part the funds the credit 
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the drawer with the bank, and the bank not liable the holder 
unless and until accepts certifies the check’’; and, section 150, 
enacts that ‘‘A bill itself does not operate assignment the 
funds the hands the drawee available for the payment thereof 
and the drawee not liable the bill unless until accepts 
Here there has been acceptance. Payment the 
check, cashing presentment, not acceptance. South Boston 
Trust Co. Levin, 249 Mass. 45, 48, 49, 143 816. 

need not consider the vexed question whether there liability 
indebitatus assumpsit count for money had and received, 
such count declared upon. See for discussions and collection 
fornia Co. Marine National Bank, 148 Wash. 341, 268 891, 

Recovery, any possible, under the declaration must had upon 
the counts tort. directly point calied our attention 
and find none our decisions; but the principles acted upon 
Blum Jr.’s Sons Whipple, 194 Mass. 253, 501, 
(N. 8.) 211, 120 Am. St. Rep. 553; Jordan Marsh Co. National Shaw- 
mut Bank, 201 Mass. 397, 740, (N. 250; Frank- 
lin Savings Bank International Trust Co., 215 Mass. 231, 102 
Mutual Fire Ins. Co. International Trust Co., 217 Mass. 
370, 104 845, 1915B, 725, sustain the position that there 
has been conversion here. The taking the checks from one with 
authority deliver them, and the ultimate return the checks 
the makers, constitute dealing with them owner and inter- 
ference with the possession the rightful owner. Franklin Savings 
Bank International Trust Co., 215 Mass. 231, 102 363. See 
also collection cases elsewhere, 1078, note, and Harvard 
Law Review, 881, note 88. 

Shepard Morse Lumber Co. Eldridge, 171 Mass. 516, 
617, Am. St. Rep. 446, case its facts much like 
the one before but brought against the maker checks rather than 
against the drawee bank, was held that evidence with reference 
negligence was wrongly excluded. others the cases cited above, 
negligence has been considered reaching the decision. First National 
Bank Danvers First National Bank Salem, 151 Mass. 280, 
44, Am. St. Rep. 450. bank not held liable for pay- 
ment checks where the party seeking establish liabil- 
ity has contributed bringing about the loss. National Bank North 
America Bangs, 106 Mass. 441, Am. Rep. 349. This based upon 
the principle equity that between those equally blameless loss 
should remain where falls. the before the makers the 
checks are without fault. They delivered their checks good faith 
person authorized receive them. bringing this suit the plaintiff 
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has ratified the payment. The plaintiff blameless; for nothing ap- 
pears show cause for suspicion that its vice-president was defrauding 
it, negligent methods business. The bank has acted, far ap- 
pears, good faith; but cashing checks the request Barker, 
his indorsement vice-president, about whose authority was ignorant 
and made inquiry, was not using proper care. Even authority 
receive payments from debtors, and, generally, transact business for 
the plaintiff would, not empower the officer indorse checks. Coleman 
Seattle National Bank, 109 Wash. 80, 186 275, 108; 
Realty Co. Bank Commerce, 180 Cal. 318, 181 66, 
cannot charge the amount recovered against the 
several makers the checks. has already made its charge against 
them, and they have equity recover those charges since they owed 
the plaintiff the amount their checks. were weigh negli- 
gence should compelled regard the defendant’s position 
showing least excuse. Recovery was possible the tort counts. The 
rulings directing verdicts for the defendant, therefore, were error. 
question amount damages was argued. 
Exceptions sustained. 


BANK LIABLE FOR NOT COLLECTING 
CASHIER’S CHECK CASH 


Foster People’s Bank, Court Appeals Georgia, 170 Rep. 408 


bank, which receives check for collection and takes 
payment the drawee’s draft another bank, will liable the 
owner the cashier’s check the draft cannot due 
the failure the issuing bank. 

The plaintiff bank, this case, received from the defendant for 
check for $2,000, drawn the Citizens’ Bank, 
located the same city with the plaintiff. The plaintiff bank cred- 
ited $1,000 this amount the defendant’s account and issued 
deposit for the The plaintiff presented the 
eashier’s check over the counter the Citizens’ Bank and received 
payment draft bank Baltimore. Before this draft was 
presented the Baltimore bank the Citizens’ Bank failed and the 
Baltimore bank refused pay the draft. The plaintiff then brought 
this action against its depositor, the defendant, recover the 
amount the check. Judgment was given favor the 
bank the trial court, but, appeal, the judgment was reversed. 
The appellate court held that the cashier’s check should have been 
cash. 

This rule that collections must made cash has been changed 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §284. 
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number jurisdictions statute. Section the statute, 
known the Bank Collection Code, provides that collections may 
made exchange without subjecting the collecting bank liability, 
provided used ordinary care the transaction. This statute has 
been adopted quite few the states, including Idaho, 
Indiana, Kentucky, Maryland, Michigan, Missouri, Nebraska, New 
Jersey, New Mexico, New York, Oregon, Pennsylvania, South Caro- 
lina, Washington, West Virginia, Wisconsin and Wyoming. 

was also held this case that passbook rule, authorizing the 
plaintiff bank make collections exchange, was not binding 
the defendant depositor where the bank was unable show that the 
rule was particularly called the depositor’s attention and that 
assented it. 

The court compares the rules printed passbook those 
printed the back railroad ticket. The person receiving such 
instrument not presumed look for and read the rules even 
know that they are there unless his attention directed them. 
His position different from that one who enters into contract 
and who presumed have read the provisions the contract 
which has signed. 


Suit the People’s Bank against Foster. Judgment for 
plaintiff, defendant’s motion for new trial was overruled, and defend- 
ant brings error. 


Statement SUTTON, J.—The People’s Bank brought suit 
November, 1926, against Foster for $2,000, plus interest, alleging 
that Foster was due that sum. The trial resulted directed ver- 
dict for the bank. The defendant brought the case this court and 
obtained reversal that direction. Foster People’s Bank, Ga. 
App. 102, 155 62. the second trial the ap- 
peared: December 29, 1925, after o’clock m., the defendant 
deposited with the plaintiff bank check for $2,000 drawn 
the Citizens’ Bank the same city, indorsing the check blank, and 
receiving return passbook showing deposit $1,000 and time 
certificate, bearing per cent. interest, due six months, for the other 
$1,000. The passbook contained the front thereof this stipulation: 
are credited cashed subject final payment cash. This 
bank acts only depositor’s agent and will not liable case 
failure negligence collecting agents, for loss mail. Right 
reserved send items direct institutions where payable, and ac- 
cept their exchange drafts lieu There was evidence 
that the defendant knew this stipulation, that his attention was called 
thereto, that assented thereto any manner. was customary 
between these banks, the next day the plaintiff bank took this check, 
together with other items the Citizens’ Bank, the Citizens’ Bank, 
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had against them certain items the plaintiff bank which the 
Citizens’ Bank held, and received from that bank its exchange check 
drawn bank Baltimore for the amount due the plaintiff such 
items, which was more than the amount the check. rea- 
son appears from the evidence why the plaintiff could not procure the 
eash called for the cashier’s check from the drawee, the evidence 
being that effort was made procure the The plaintiff bank 
immediately sent this check its correspondent bank New York, 
presented the Baltimore bank. the meanwhile the drawee bank 
failed, and owed the Baltimore bank, that bank did not honor this 
check and refused payment thereof. The cashier the plaintiff testi- 
fied that was the custom banks accept, lieu cash, checks 
drawee banks payment checks drawn them. January, 1926, 
the plaintiff bank allowed the defendant draw out his deposit 
$1,000; and July, 1926, paid him the time certificate, with inter- 
est. The defendant was not notified the failure the plaintiff 
the check deposited with it, and effort was 
then made collect the amount out the defendant, but the con- 
trary the plaintiff tried collect the exchange check given the 
drawee bank from the Baltimore bank. 

The present action recover the $2,000 paid the defendant 
the plaintiff, being the $1,000 deposit and the $1,000 time certificate, 
which the plaintiff contends the defendant not entitled to. 

his answer the defendant set that deposited the cashier’s 
check with the plaintiff bank, and $1,000 was loaned time cer- 
tificate, and was allowed draw against the other $1,000, and that 
when the plaintiff bank accepted from the drawee bank the exchange 
check the bank Baltimore did its own risk. The jury 
returned verdict for the plaintiff for the full amount, plus interest. 
The defendant’s motion for new trial was overruled, and excepted. 

not necessary that the other special grounds set out here, 
except that shown paragraph the syllabus. 

Willis Smith and Smith all Carrollton, for plaintiff 
error. 

Boykin Boykin, Carrollton, for defendant error. 


Syllabus Opinion the Court 


SUTTON, J.—As ‘‘a general rule, when bank receives check from 
depositor for collection, must either return him the check the 
money. So, also, the collecting bank surrenders the check the bank 
which drawn and accepts check other obligation 
lieu thereof, its liability its depositor fixed, had received 
the has right, unless specially authorized so, 
anything lieu Empire Cotton Oil Co. Sellars, Ga. 
App. 377, 379, 454, 455. While has been held that custom 
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usage may justify collecting bank receiving payment the check 
draft the debtor drawn another bank, the more general and 
better view that check drawn another bank, any kind 
paper payable outside the collecting bank, accepted, this only 
conditional payment and the collecting bank responsible until the 
money collected thereon. 614, 276, 277. 

The fact that the passbook given the depositor contained printed 
stipulation that the plaintiff bank reserved the right ‘‘to send items 
direct institutions where payable and accept their exchange drafts 
lieu money’’ does not show that the bank had special authority 
from the depositor receive anything from the drawee bank except 
payment the check, where the attention such depositor 
not particularly called thereto does not assent thereto expressly 
impliedly. not sufficient that such stipulation appears the 
front the passbook. The case not one which the party must 
know that accepting contract, where accepting insur- 
ance policy, but more analogous the special conditions and 
limitations printed the back railroad ticket. Highfield First 
National Bank, Ga. App. 431 (6), 437, 165 135. 

usage custom among banks, collecting check draft for 
depositor, surrender the drawee and receive lieu the cash 
check draft drawn the drawee bank distant city, has 
application between the depositor and the collecting bank, and 
such custom usage cannot invoked the collecting bank 
justification for receiving the check draft the drawee lieu 
eash, least the absence knowledge the part the depositor 
such usage the time turns the check over the col- 
lecting bank. National Bank Commerce American Exchange Bank, 
151 Mo. 320, 331, 332, 265, Am. St. Rep. 527, 534; Hall 
Storrs, Wis. 253; Whitney Esson, Mass. 308, Am. 762; 
First National Bank Chicago Citizens’ Savings Bank, 123 Mich. 
576, Am. St. Rep. 672. 

Where check bank certain city was deposited 
with another bank that city after o’clock m., and where the 
custom such banks was present checks deposited the next day 
for payment, and the bank receiving such check for deposit 
presented the drawee bank for payment and accepted lieu 
eash exchange check drawn its favor the drawee bank 
bank distant city, instead the for such 
check, reason appearing why was unable obtain the cash from 
the drawee bank, and the drawee bank failed and the check the dis- 
tant bank protested for nonpayment, this constituted payment the 
check the drawee bank between such collecting bank and 
the depositor, even though was customary for the banks transact 
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business this manner. Comer Dufour, Ga. 376, 379, 
543, 300, Am. St. Rep. 89; Empire Cotton Oil Co. 
Sellars, supra; Pollak Bros. Niall-Herin Co., 137 Ga. 23, 415, 
145 Ala. 321, So. 194, 117 Am. St. Rep. 44, 
Ann. Cas. 370 and note; National Bank Commerce American Ex- 
change Bank, supra; Morse Banks Ed.) 252; Bank Antigo 
land National Bank Brightweil, 148 Mo. 358, 994, Am. 
St. Rep. 608. 

The depositor, who indorsed the check blank when de- 
posited it, not liable the collecting bank indorser; the cash- 
ier’s check having been paid between the depositor and the collecting 
bank when the latter accepted the exchange check the drawee bank 
lieu the cash for the check. 

Accordingly, under the pleadings and evidence this case, the court 
should have given charge the jury the instruction requested 
the defendant that ‘‘if the plaintiff carried the cashier’s check issued 
Foster the Citizens’ Bank the Citizens’ Bank and accepted 
exchange some other bank lieu the check, without the 
knowledge consent Foster, the plaintiff did its own 
risk, and the plaintiff sustained loss thereby, they cannot hold 
Foster liable for the 

follows that the court erred overruling the motion for new trial. 

The other special grounds that motion not show error. 

Judgment reversed. 


Stephens, J., concurs. 
Jenkins, (dissenting). 


APPORTIONMENT STOCK DIVIDEND 
BETWEEN PRINCIPAL AND 
INCOME TRUST 


Hagen’s Will; Rochester Trust Safe Deposit Co.; Williams 
Hagen; Court Appeals New York, 186 Rep. 792 


Stock dividends corporate stock held trust belong the 
life beneficiary they are declared out earnings made subsequent 
the creation the trust; otherwise they must apportioned be- 
tween the life beneficiary and the remaindermen. 

The stock dividend involved this case was declared Decem- 
ber, 1922. Section 17-a the New York Personal Property Law 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1337. 
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was amended chapter 843 the Laws 1926, which provides 
that all stock dividends are regarded principal, not income. 
This statute not retroactive and does not apply the present 


Proceeding the matter the settlement the inter- 
mediate account the Rochester Trust Safe Deposit Company, 
successor executor under the will Arthur Hagen, deceased. From 
order the Appellate Division (237 App. Div. 476, 261 
437), reversing matter law decree the Surrogate apportion- 
ing stock dividends between life beneficiary and remaindermen 
under testamentary trust, and remitting proceedings the Surrogate 
proceed per opinion, appeal was taken. 

Order the Appellate Division reversed, and decree the Sur- 
rogate Court affirmed. 


Thomas Remington, Rochester, special guardian, appellant. 
Ernest Whitbeck, Rochester, for respondent Emma Hagen. 


CRANE, J.—The rule Matter Osborne, 209 450, 103 
723, 823, (N. 510, Ann. Cas, 1915A, 298, has 
again arisen this case perplex us. Arthur Hagen died January 
13, 1917, leaving last will and testament which bequeathed the 
residue his property trustee pay the income his wife for 
life and the principal her death his three grandchildren. The 
trustee (now the Rochester Trust Safe Deposit Company) set the 
trust the date the testator’s death, which time 814 shares 
the General Baking Company constituted part the principal. Actually 
there was first 700 shares, subsequently increased 814, and other 
property but this case involves only the stock the General Baking 
Company will start with trust estate 814 shares the preferred 
stock, which paid per cent., with right participation any other 
dividends after payment like per cent. the common stock. The 
and preferred were then share alike. resolution De- 
cember 13, 1921, taking effect January 1922, ‘‘there was change 
made the structure the General Baking Company.’’ This 
the testimony Albert Clarke, secretary and treasurer the 
company. One share the preferred stock was exchanged, 
surrender the certificates, properly endorsed,’’ the rate one 
share preferred stock nominal par value and one share 
stock with nominal par value. The trustees made the 
exchange and then had the trust 814 shares preferred stock 
par value paying per cent., and 814 shares common stock 
nominal value, place and stead the 814 shares preferred par 
($100) stock paying per cent. with the participating rights stated. 
The new preferred had such participating rights. Mr. Clarke testi- 
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fied that this was conversion par value stock into par value 
stock; that the par value stock had participating rights which Janu- 
ary 1922, were value the holder; and that because this feature 
the par common stock was given exchange or, least, this was 
part the consideration. 

Later, and December 1922, stock dividend was declared 
the common stock and the trustees received 1,628 additional shares 
common stock which, under the rules the Osborne Case, claimed 
the life beneficiary. The surplus justifying this stock dividend 
conceded had been earned since January 13, 1917, and the date the 
testator’s death, and the setting the trusts. the other hand, 
the special guardian for the infant remaindermen claims that part 
these shares should allotted principal. 

December 31, 1921, just before the reorganization the General 
Baking Company, share common stock was the book value 
$46.278, that the 814 shares were worth $37,670.29. This the 
figure which the remaindermen say the trust principal must 
maintained. After the reorganization the company, the common stock 
was less value, $22.0194 per share, but the value the trustee’s hold- 
ings had increased, for now had the original 814 shares common 
stock and the declared stock dividend 1,628, making all 2,442 
shares which, $22.0194 per share, equals $53,771.37 value. 
January the common stock held the trustee had book value 
$37,670.29, this figure continued, all over that goes the 
life beneficiary representing earnings between January and Decem- 
ber 1922. The balance between $37,670.29 and $53,771.37 $16,- 
101.08, ‘‘which represents [so states the accountant, Arthur Jack- 
son] the amount earnings the shares from the date the receipt 
new shares the date the declaration the stock dividend.’’ 
This all goes the life beneficiary, but are dealing shares 
stock, and not dollars, must divide this balance $22.0194, the 
value single share, and this gives 731 shares the life 
estate and 897 the trust principal. 

All this seems perfectly clear take January 1922, the 
date for valuing the trust instead January 13, 1917, or, other 
words, consider the exchange stock material increase 
investment and not the nature stock dividend. The 
rule the Osborne Case was supposed simple and just; proved 
confusing and times unjust. See the complexities arising 
United States Trust Co. Heye, 224 242, 120 645. The 
Legislature gave the much needed relief enacting chapter 843 
the Laws 1926, amending section 17-a the Personal Property Law 
(Consol. Laws, 41), whereby all stock dividends were declared 
principal, not income. these provisions were not retroactive, 
must the best can with the apportionment rule, recognizing, 
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however, that even under the Osborne Case all increase the value 
the trust estate not income. Cash dividends the life bene- 
question about that—stock dividends, and stock dividends 
only, the life beneficiary they have been declared out sub- 
sequent earnings; not, they must apportioned. Any natural in- 
the value the trust estate remains principal. Gain 
increment capital valuation goes principal. Pratt Ladd, 235 
170 895. Stock set the trust may have market 
value far excess book value taken for principal 
the value property. Should the trustees decide sell such stock, 
turn the trust estate into cash, the life beneficiary would not entitled 
any part this value, least long the income was 
not lessened. Matter Schley’s will, 202 App. Div. 169, 195 
871; Id., 234 616, 469. said the Heye Case, re- 
ferring the rule the Osborne Case: ‘‘This does not mean that the 
principal the trust fund has remain the same value, and that 
all increase belongs the life beneficiaries. While the corpus the 
fund may not depleted, yet the corpus may accumulate increase, 
and until there some division the nature dividend payable 
out accumulated earnings profits, there nothing that can 
awarded income (Page 253 234 Y., 120 
645, 648.) See, also, Bourne Bourne, 240 172, 148 
180. 

Thus, the right for new shares stock, given stock- 
holders and the profits from the such subscription rights are 
capital the trust which the life tenant not entitled. Baker 
Thompson, 181 App. Div. 469, 168 871; 224 592, 120 
858. 

There was stock dividend declared until December, 1922. The 
reorganization readjustment the corporate stock structure which 
took place January that year was not stock dividend, nor was 
intended be. The form the transaction was attempt deceive 
cover dividend. There was outstanding preferred stock 
nominal par value $100, paying per cent. and with the valuable 
right share equally further dividends after per cent. had been 
paid the common stock. What the value this right was 1917 
not know. That had potential value evident from sub- 
sequent developments. This right might have raised and very likely did 
raise the market value the stock above its book value; other words, 
after determining the capital and surplus 1917, there would 
considered, factor entering into the value, this right future 
earnings. does not appear that the trustee attempted ascertain 
this value—probably one could estimate it—as depended upon 
the future prospects the company. When, however, the 
structure the company was changed, the value this right was con- 
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sidered seeking induce stockholders exchange their stock. The 
nature the preferred was was given for $100 par 
value stock, per cent. for and one share the new common for 
each the preferred consideration for the relinquishment the 
participating rights. This was not dividend declaration, but sub- 
stitution one class stock for another; one was given and others 
taken, just the trustees had sold the preferred and bought larger 
number the new issue—the increased value would the principal, 
amount increase the value the trust holdings. Any in- 
crease the cash dividends would course the life beneficiary. 
The rule applied such situation was correctly stated the 
Surrogate his decision, wherein that ‘‘income’’ does 
not include ascertainable increase the value capital, nor profits 
sale corporate stock out the corpus the trust, nor value 
such stock reason rights attaching to, 
awarded it, the proceeds the sale such rights. 

The value, therefore, these new shares stock, taken exchange 
upon the reorganization the company fixed the date 
when received, January 1922. The figures are given and result 
897 shares the stock dividend passing the principal the trust 
determined the Surrogate. 

These shares have since been exchanged for stock the General 
Baking Corporation, and part these turn have been sold; but this 
immaterial the issue before us, which solely the ownership the 
200 per cent. stock dividend the General Baking Company, declared 
December, 1922. 

The order the Appellate Division should reversed, and the 
decree the Surrogate’s Court affirmed, with costs this court and 
the Appellate Division all parties payable out the estate. 

Ordered accordingly. 


CERTIFICATES DEPOSIT PAYABLE 
FOREIGN MONEY 


Burke National Shawmut Bank, Supreme Judicial Court Massa- 
setts, 187 Rep. 114 


bank, which issues certificates deposit against German marks 
deposit its German bank, for the account the 
the certificates and his risk, liable the purchaser 
only for the amount marks paid the German bank upon 
closing the account because the depreciation value the mark. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §495. 
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Action Michael Burke against the National Shawmut Bank. Find- 
ing for defendant judge sitting without jury, and plaintiff brings 
exceptions. 

Exceptions overruled. 

Welsh, Boston, for plaintiff. 

Snow, Boston, for defendant. 


RUGG, action contract recover the exchange 
value August 18, 1927, one hundred and fifty thousand German 
marks. The facts which the action sought maintained are 
these: The defendant all times here material was national banking 
association, during 1920 maintained accounts banks Germany, and 
was engaged the kind foreign banking business permitted the 
banking laws the United States. The mark was the standard mone- 
tary unit value Germany. August and November, 1920, the 
plaintiff requested the defendant send him deposit 
marks and paid for the same United States money accordance with 
the agreed rate exchange. The defendant delivered August 23, 
1920, the plaintiff instrument addressed him entitled Foreign 
Certificate Deposit’’ the body which was these words: ‘‘We 
hereby acknowledge receipt Mks 100,000 One hundred thousand 
Marks deposited mail our name for your account with our 
correspondent; Berliner Handels Gesellschaft. Upon surrender this 
certificate, properly endorsed, will deliver our check against said 
deposit for the above amount with interest the rate paid said 
correspondent this deposit. This deposit being made your re- 
quest, your risk and peril and without responsibility our 
like instrument was issued for fifty thousand marks November 
1920. these respective dates the defendant caused credits for these 
two several amounts marks transferred its special account 
that German bank. these dates the defendant maintained credit 
the named German bank payable German currency and 
subject withdrawal check. the times these transactions 
German currency use was unsettled and unstable monetary 
basis and the exchange value Boston fluctuated. 

There was great depreciation the value the German mark 
that about December 31, 1923, the German bank refused 
tinue the special accounts the defendant, because the mark was 
nearly worthless not have value deposit, and closed out the 
defendant’s Soon afterwards, the defendant received the en- 
tire amount its deposit German bank notes. February 12, 
1924, the defendant sent the plaintiff notice the effect that because 
the devaluation the German the German bank with which 
his marks had been deposited the name the defendant but the 
risk the plaintiff could longer carry them deposit and that the 
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defendant was ready pay the approximate face amount his 
German currency. This offer the defendant the plain- 
tiff was repeated during the trial. was refused. the end 1923, 
the German mark had depreciated value worthless. 
1924, the government Germany undertook stabilize its currency 
and put gold basis. August 30, 1924, law was passed mak- 
ing the monetary unit the new currency the reichsmark and provid- 
ing for withdrawal from circulation all the paper money then cir- 
culation the rate one trillion marks for one reichsmark. Bank 
deposits, such the defendant had with its German correspondent, 
were ‘‘not subject revaloration [revalorization] under the German 
law’’ and were made payable the paper currency existing prior 
August, 1924, the rate one reichsmark for one trillion marks 
provided they were called for before July 1925. Until July 1925, 
paper marks issued prior August 30, 1924, were made redeemable 
the rate one reichsmark for one trillion marks and subsequently 
that date redemption was required. 

August 18, 1927, the plaintiff presented his two certificates, prop- 
erly indorsed, the defendant and requested check for the amount 
stated each. The defendant refused. This action was brought. 

The rights the parties depend upon the construction the two 
written instruments issued this commonwealth the defendant 
the plaintiff and accepted and kept the latter. These instruments 
are interpreted according the law this commonwealth. There 
doubt that the defendant deposited the marks its own name for 
the account the plaintiff the specified German bank. The agree- 
ment explicit the that the deposit the sole risk the 
plaintiff and without responsibility the part the defendant. Since 
the deposit became value and was closed out the German bank 
the defendant under liability. The defendant did not guarantee 
that the German bank would continue carry the deposit. Its refusal 
continue the deposit and its transfer the marks cur- 
the defendant way closing out the account were perils 
the transaction which were assumed the plaintiff and from which 
the defendant was exonerated the terms the contract. The parties 
with reference the continued existence the deposit 
the German bank. accepting the certificates issued the defend- 
ant, the plaintiff undertook the risk the continued existence the 
deposit, unless ceased exist owing some act omission the 
defendant. The continuance that deposit was underlying condi- 
tion the contract the parties. without fault the defendant 
that deposit ceased exist the obligation the defendant also ceased 
except return the plaintiff the marks returned the German 
bank. Plainly the defendant was free from fault the facts here 
shown. has done offered all that was required under 


4 
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the agreements. principle the case bar covered Alemian 
American Express Co., 237 Mass. 580, 253. the same 
effect Raicher National Bank Commerce St. Louis, 216 Mo. 
App. 346, 268 111. The general principle stated Texas Co. 
Hogarth Shipping Co., 256 619, pages 629, 630, Ct. 
612, 614, Ed. 1123, the effect that ‘‘where parties enter into 
contract the assumption that some particular thing essential its 
performance will continue exist and available for the purpose and 
neither agrees responsible for its continued existence and avail- 
ability the contract must regarded subject implied condition 
that, before the time for performance and without the default 
either party the particular thing ceases exist available for the 
purpose, the contract shall dissolved and the parties excused from 
performing it.’’ already stated the terms the contract the case 
bar cast the risk continued existence the deposit the German 
bank the plaintiff. See, also, Koronee Highland Park State Bank, 
249 Mich. 342, 228 720. 

When the named German bank refused continue the deposit for 
the reasons stated, the obligation the defendant under its contract 
with the plaintiff maintain the deposit was end. Tender the 
defendant the marks German currency, tender renewed the 
trial, discharged its obligation the plaintiff. 

This ground decisive favor the defendant. The general 
finding for the defendant was right. not necessary examine the 
plaintiff’s requests for rulings one one nor consider the other 
grounds argued him, nor discuss cases like Tillman Russo 
defendant relies. Exceptions overruled. 


PAYMENT CHECK FORGED PAYEE’S 
INDORSEMENT 


Whorf. Seattle National Bank, Supreme Court Washington, 
Pac. Rep. (2d) 120 


drawee bank which pays check forgery the payee’s 
indorsement not liable for the amount the payee. 

This decision based upon the rule that the holder un- 
certified check has right therein which can enforce against the 
drawee bank. The bank may, with without reason, refuse pay 
the check the holder. refusing the bank may make itself 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §527. 
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liable the drawer, its depositor; but under obligation 
the matter the holder the check. The rights the holder, 
any, are against the drawer the check. The rule expressed 
follows 189 the Negotiable Instruments Law: 

check itself does not operate assignment any part 
the funds the the drawer with the bank, and the bank 
check. 

There division authority this question. The rule ex- 
pressed this case has been followed decisions Arkansas, 
Georgia, Louisiana, Michigan, Mississippi, Missouri, New York, 
Ohio, Oklahoma, Pennsylvania, Texas and Virginia. 

There are decisions the contrary (some them made prior 
the adoption the Uniform Negotiable Instruments Law), holding 
that the bank liable such ease, California, Florida, 
Kansas, Kentucky, Minnesota and Tennessee. 

some the states mentioned the above two groups the 
decisions are conflicting. 


Action Lenore Whorf against the Seattle National Bank and 
another. From judgment dismissing plaintiff’s action with prejudice, 
plaintiff appeals. Affirmed. 

Robinson and Edgar Hadley, both Seattle, for appellant. 

Bausman, Oldham, Cohen Jarvis, Seattle, for respondents. 


STEINERT, J.—The plaintiff brought this action recover upon 
check for $1,600 drawn her order the defendant Seattle Na- 
tional Bank. alleged that the check was forcibly taken from plain- 
tiff and her indorsement forged thereon, the amount the check being 
thereafter paid the bank the wrongdoer who presented it. the 
close the plaintiff’s evidence she rested. The defendants thereupon 
rested without submitting any evidence, and the court subsequently 
entered judgment dismissing the action with prejudice. The plaintiff 
has appealed. 

While the judgment recites that the court had theretofore rendered 
written opinion and had made its findings fact and 
law, these not appear the record. reading the statement 
facts the discloses aberrant and somewhat confusing story. 
Separated from the frequent objections interposed, the consequent argu- 
ment counsel, and the many explanations and repetitions, may 
summarized follows: 

Appellant, Lenore Whorf, evidently woman mature 
and with some experience business affairs, had been acquainted with 
man the name William Dierssen for forty years, she says, 
and had had numerous business transactions with him. one 
time she had been engaged marry him. January 22, 
1929, she, Dierssen, went the office Leonard, 
the drawer the check, and there gave Leonard her promissory note 
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for $1,600, due thirty days after date, and consideration for the note 
she then received from Mr. Leonard the check question for like 
amount. anything else was said done that time, not dis- 
closed; but the fact that Dierssen was present, coupled with other facts 
hereinafter related, indicates that was probably interested personally 
the disposition the proceeds the check. With the check her 
purse the plaintiff, still Dierssen, left Mr. Leonard’s 
office and proceeded the office lawyer who was some way con- 
cerned the transactions which were consummated the use 
the check. While appellant and Dierssen were the reception room 
the law office waiting see the lawyer, Dierssen knocked the purse from 
appellant’s hands, picked up, and possessed himself the check, 
refusing return it. When the lawyer, whose office they were, ap- 
peared, Dierssen exhibited the check, keeping his own hands, but 
promising produce conference held the next morning 
another law office which number different persons were 
present. Apparently, gave the idea that was going see that the 
check was used for the purpose for which was intended. Nothing 
further with reference the check occurred that day. The next morn- 
ing appellant and Dierssen had breakfast together, again discussed the 
check and the matter its possession, and then went the other law 
office where there was appointed meeting considerable number 
persons, all interested some transaction and about which the 
check was apparently intended used. This conference seems 
have lasted hour two. Dierssen absented himself from the meet- 
ing twice for short time, but each time returned and appar- 
ently participated the conference. Finally, matters appear have 
reached the stage where the check had produced else accounted 
for, and Dierssen then said that had the check but that 
had the money and would produce it. The lawyer charged Dierssen’s 
act the check forgery. Dierssen, resenting this, was about 
make attack the lawyer, but was prevented from doing when 
the lawyer directed his stenographer call the police. Dierssen offered 
produce the check the money the police were not called. The 
appellant and Dierssen’s father then went with Dierssen, the latter’s 
invitation, the bank which the check was drawn, Dierssen saying 
that would there get the money realized from cashing the check and 
give While the bank Dierssen seems have had some con- 
versation with one its officers, the nature which, far dis- 
closed, had nothing with the check. Dierssen then said ap- 
pellant that had the money his pocket, that they would lunch 
together, and that would there give her the money. this time, 
notwithstanding Dierssen’s statement that had cashed the check, 
appellant seems not have believed that possible, and, relying upon 
the fact that she had not endorsed the check, and not believing that 
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Dierssen would forge her name, she was still expecting that instead 
the money Dierssen would give her the instrument itself. this state 
mind and under these conditions appellant with Dierssen and his 
father proceeded restaurant where they intended have lunch. 
Arriving the door the restaurant Dierssen instructed the others 
and order for him, saying that would join them few min- 
utes. This suggestion was followed and Dierssen went his way, but did 
not return, had agreed. Appellant, becoming suspicious reason 
Dierssen thus failing join her the restaurant, proceeded, after 
here luncheon, the bank which the check was drawn for the pur- 
pose giving the bank stop-payment order. Arriving there and 
making known her errand, she was once informed that the check had 
already been cashed the bank. now appears from the check, which 
evidence, that there indorsed the back thereof the following: 
Whorf.’’ Below that, ‘‘Wm. Dierssen,’’ and below that 
pencil, ‘‘OK La.’’ The officer employee the bank whom the ap- 
pellant first met apparently sent for the check and exhibited her. 
Thereafter, quote her testimony, the following occurred: 

the conversation you had with Mr. LaGrave. This 
man, when the check came down, when looked the back it, 
went over and got man—he said will get the man who that,’ 
and brought this man over and introduced him. 

Who was that man? have forgotten the name the 
man the statement window, but me— 

(Interposing) whom? Mr. LaGrave, said, the man 
that it, and explained him that had known this man 
Dierssen for great many years, and told him was going open 


account there the bank, and that why did that. And also 
said was officer the bank.’’ 


further appears that later the bank some way gained access 
safety deposit box belonging Dierssen but rented name other 
than his own, and there found sum money, mostly 
$100 bills, such had been paid Dierssen when cashed the check. 
the money found, variously stated from eight hundred eleven 
hundred and fifty dollars, appears that the bank paid Mr. Leonard, 
the drawer the check, five hundred five hundred and fifty dollars, 
and that the remainder was turned over attorney—for what pur- 
pose does not clearly appear. There also some evidence that the bank 
later obtained mortgage from Dierssen real estate belonging, 
supposed belong, him. The mortgage was taken the bank 
secure the payment the sum $1,600, but whether the mortgage was 
any value not shown. There considerable other testimony, the 
which somewhat obscure, but through runs the sug- 
gestion that when the check was drawn, Dierssen was interested the 
use made its proceeds and certain extent was bene- 
fited thereby. 
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far the record discloses, appellant’s promissory note given 
Leonard has never been returned her nor has she been given any evi- 
dence any credit thereon. She testified that she still considered 
herself indebted Leonard for the amount the note. are not 
advised who holds the note the present time. Mr. Leonard, who 
might have thrown light some these matters, was said ill 
the time the trial. Though was one time suggested that the 
hearing continued that account, continuance was had and 
did not testify the case. have narrated the facts they may 
sound though they were introductory criminal action. have, 
however, only civil matter before for determination. 

are concerned chiefly with the effect the Negotiable Instru- 
ments Act upon much the present transaction concerns the payee 
and drawee check, whereon the payee’s indorsement has been 
forged. The principal question before is: Did the bank, the drawee, 
under the narrated, accept the check within the legal 
definition acceptance? 

The mere giving the check the appellant itself created 
right her against the bank which was drawn. far she 
was concerned the bank was lawfully entitled, had she herself indorsed 
and presented the check, refuse payment for any reason, for 
reason all. 


_ 


check itself does not operate assignment any part 
the funds the the drawer with the bank, and the bank 
not liable the holder unless and until accepts certifies the check.’’ 
Rem. Rev. Stat. 3579. 

bill itself does not operate assignment the funds 
the hands the drawee available for the payment thereof, and the 
drawee not liable the bill unless and until accepts the same.’’ 
Rem. Rev. Stat. 3517. 


See National Market Co. Maryland Casualty Co., 100 Wash. 370 
(on rehearing, page 380)170 1009, 174 479, 450. 

thus becomes necessary determine whether, this case, there 
was acceptance the check the bank. Rem. Rev. Stat. 3522, 
defines follows: ‘‘The acceptance bill the signi- 
the drawee his assent the order the drawer. The 
acceptance must writing and signed the drawee. must not 
express that the drawee will perform his promise any other means 
than the payment Rem. Rev. Stat. 3575, 
defined bill exchange drawn bank payable demand. 
Section 3579, supra, indicates that there may acceptance other- 
wise than formal Oregon Iron Steel Co. 
Kelso State Bank, 129 Wash. 109, 224 569, 178, was 
held that when bank takes check, marks and charges the 
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depositor’s account with the amount it, thereby assents the order 
the maker and becomes liable the holder the check for its 
amount. this connection, however, must understood that 
defined Rem. Rev. Stat. 3581, the payee indorsee 
bill note who possession the bearer thereof. The 
same section defines the person possession bill 
note wihch payable bearer. will noted that appellant was 
not herself possession the check the time its presentment 
the bank. 

The form notation made the bank’s the check sug- 
ment the payee lawful holder, would 
acceptance the bank. That question, nowever, 
here because another principle which deem “We there- 
fore not pass upon the point, although the brief. 

This not case where the payee true holder presents the check 
for acceptance, but one where forger presents it. Therein lies vital 
distinction. The becomes clear when recognize the legal 
effect acceptance, and what entails. valid acceptance changes 
the rights the payee and the liabilities the drawee. becomes 
new contract and essentially changes the position the parties. The 
privity contract between drawer and drawee ended and its place 
arises new privity, one between drawee and payee. The drawer’s 
liability the check discharged and the drawee’s liability sub- 
stituted therefor. Michie Banks and Banking, vol. 210, 386. 

acceptance being new contract, must possess the essential 
elements contract. indispensable valid contract that there 
meeting minds, and there such meeting minds with- 
out the knowledge and consent the parties. bank cannot accept 
check, legally speaking, without the knowledge and consent the party 
whom bound. Michie Banks and Banking, vol. 211-a, 
388. There obviously was meeting minds manifestation 
consent this unless Dierssen was the authorized agent the 
and, course, were her agent, then payment him was 
properly 

the rule that payment check unauthorized forged 
indorsement does not operate acceptance the check 
authorize action the real owner recover its amount from the 
drawee bank. Michie Banks and Banking, vol. 278, 521. 
full list the authorities supporting the rule will found foot- 
note the foregoing citation. See, also, Federal Land Bank Collins, 
156 Miss. 893, 127 So. 570, 1068. 

The rule which have just announced obtains this state. 
Anderson National Bank Tacoma, 146 Wash. 520, page 526, 
264 10, said: ‘‘And even payment the drawee bank 
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instrument which actually forged gives right action the true 
payee holder against the paying drawee bank.’’ must therefore 
conclude that the appellant has right action against the bank upon 
her theory that the bank accepted the check. 

Appellant further contends that the conduct the respondent bank 
was such work estoppel against any defense against appellant’s 
action. cannot agree with this contention. There was misrep- 
resentation made the bank, and none its acts any way misled 
appellant induced her act her injury. When she lost the check 
she did not lose her rights against the drawer, because, the check having 
been paid indorsement, the drawer did not lose his rights 
against .the drawee The appellant still has all the rights 
against Leonard, the drawer the check. 
the other hand, the bank lost the amount paid the check, unless 
collected from Collection from the forger way 
prejudiced, could prejudice, the rights the payee against the 
drawer. Even the bank were negligent cashing the check upon the 
forged indorsement, that negligence resulted only loss itself and 
not the appellant. conclude that there was estoppel, far 
the bank was concerned. 

The judgment affirmed. 


fir 
Pp 


BUSINESS LAW SECTION 


Digest Recent Business Decisions 


Corporations 


Liability Officer for False Finan- 
cial Statement 
Crescent Mfg. Co. Hansen, Supreme 
Court Washington, Pac. Rep. 
(2d) 604 

Officers stockholders cor- 
poration who participate the is- 
suance the corporation false 
financial statement, are liable any 
person who sustains loss reliance 
the statement. not neces- 
sary that the officer stockholder 
personally issue the statement; 
sufficient sanctions ap- 
proves it. 

this case, the plaintiff company 
sold goods the Modern Food 
Stores, Inc., reliance finan- 
cial statement that listed among the 
purchaser’s assets, machinery and 
fixtures $16,750. appeared 
that the defendant, Hansen, owned 
four-fifths the stock the Food 
Stores. was also president and 
owner manufacturing corpora- 
tion engaged the business man- 
ufacturing fixtures 
stores 
The manufacturing company sold 
the machinery and equipment the 
Modern Stores upon conditional bills 
sale. The financial statement, 
however, did not mention that the 
conditional bills sale nor the fact 
that there was still $15,000 due 
the equipment. 

The Modern Foods Stores made 
assignment for the benefit 
creditors. Thereafter, the plaintiff, 
Crescent Manufacturing Company, 


brought this action against Hansen 
recover the amount due from 
the Modern Foods Stores. The jury 
found that the evidence was sufficient 
show that the defendant, Hansen, 
statement and that was, therefore, 
liable the plaintiff. This was af- 
firmed appeal. the opinion, 
the court said: 


The principal dispute the evidence 
the question whether appellant 
Hansen any way participated the 
issuance the above financial state- 
ment, had any knowledge it, 
render him individually liable for the 
loss sustained respondent. The evi- 
dence upon that issue was sharp 
(plaintiff’s) evi- 
dence was the effect that Hansen was 
fully conversant with all the affairs 
Modern Food Stores, that 
knew that financial statements were be- 
ing periodically issued, and thoroughly 
understood the necessity and purpose 
their issuance; that also knew that 
these statements the fixtures were 
being listed asset, free and clear 
incumbrance; further, that there was 
tentative agreement between him and 
the food stores company and Mr. Kuehl 
(manager the food stores), that the 
fixtures constituted his (Hansen’s) part 
the investment the company, and 
that the conditional sales contracts 
liability against the company; and, 
finally, that fully acquiesced and 
approved the issuance the statements 
that form. There was further evi- 
dence the part the respondent 
that Mr. Hansen used the conditional 
sales contracts from time time 
procure credit for the Niels Hansen 
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Manufacturing Company, and himself 
supplied the money pay the install- 
ments they became due, that they 
would not appear delinquent. 
the other hand, Mr. Hansen, who was 
the only witness his behalf, testified 
that was never consulted about this 
particular financial statement and knew 
nothing whatever about its is- 
suance. further testified direct 
examination that the Modern Food 
Stores, Inc., was pay for the fixtures 
soon had the money and was 
paying basis. cross-examina- 
tion testified that January 
1928, the matter the conditional 
sales contracts was rearranged, and 
that the food stores company was re- 
leased from all payments thereon ex- 
cept the delinquent installments then 
amounting $1,440; that, had the 
food stores company paid that amount 
that time, would have received 
clear title the fixtures. 

The sole question presented upon 
this appeal whether there was 
cient evidence support the verdict 
against the appellant (Hansen). 

the established rule that officers 
and stockholders corporation who 
participate in, authorize the issuance 
false statements concerning the fi- 
nancial condition the corporation, 
are liable persons who, relying upon 
such statements, sustain loss. Fletcher, 
Corporations (Permanent Ed.) 
vol. 1146, pp. 570 seq.; Barnard 
Mfg. Co. Ralston Milling Co., 
Wash. 659, 129 389; Pacific Fruit 
Produce Co. Modern Food Stores, 
158 Wash. 212, 290 859. also 
the rule that, hold officer 
trustee corporation liable for the 
issuance false statement, not 
necessary that personally make the 
statement, but that sufficient 
sanctions approves it. Fletcher, 
Corporations (Permanent Ed.) 
vol. 1150, pp. 586 seq. 

Whether Mr. Hansen participated in, 
knew of, the issuance the par- 
ticular statement, approved sanc- 
tioned it, were questions for the jury 
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determine. There was ample evi- 
dence, think, which the jury 
could find against him one more 
those questions, and the verdict in- 
dicates that did so. the motion 
for new trial, there was squarely pre- 
sented the trial court the question 
whether the evidence was 
support the verdict. the exercise 
its discretion, the court overruled the 
motion and allowed the verdict stand. 


Appellant contends that 
dence was not that clear, cogent, 
and convincing character necessary 
establish fraud, and that therefore 
case was made for the jury. There 
powers and duties appellate 
court and those trial court respect- 
ing the determination the question 
the sufficiency evidence support 
verdict other decision fact. Un- 
doubtedly, appellate court may set 
aside verdict which wholly unsup- 
ported the evidence which 
clearly against the evidence that could 
not have been reached any fair and 
intelligent man. But the appellate 
court may not review the evidence 
merely determine its preponderance 
weight. Whether not new trial 
should granted because 
ciency the evidence addressed 
the sound discretion the trial court, 
and the ruling thereon will not dis- 
turbed except for manifest abuse dis- 
cretion. for the jury the first 
instance, and for the trial court the 
final instance, say whether the evi- 
dence satisfies legal standards 
degree proof. Hayne, New Trial 
and Appeal (Rev. Ed.) 288, 1639. 
Bancroft’s Code, Practice and Reme- 
dies, vol. 6043, 6044; State 
Roberts, 165 Wash. 263, (2d) 
1109, and cases therein cited. also 
the rule this state that, where the 
evidence conflicting, for the jury 
determine whether the evidence ad- 
duced is, fact, clear and convincing. 
Mattson Eureka Cedar Lumber Co., 
Wash. 266, 272, 140 377. 


Unless, therefore, can say that 


port 
cour 
trial 


— 


vic 
lis 
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there substantial evidence sup- 
port the verdict, that the trial 
court has clearly abused its discretion 
failing grant motion for new 
trial, are not liberty interfere 
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with the verdict with the judgment 
based thereon. Our examination the 
record the case leads the con- 
clusion that cannot this instance 
make either those assertions. 


Insurance 


Loss Covered Credit Insurance 
Policy 
National Surety Company Mutual 


Veneer Company, United States Circuit 
Court Appeals, Fed. Rep. (2d) 


policy credit insurance pro- 
vided that loss should covered 
unless the person whom the goods 
were sold should have specified credit 
rating “the latest published book” 
certain mercantile agency. 
was held that the term “latest pub- 
lished book” did not include weekly 
report and supplement published 
the mercantile agency and designed 
keep the information its bound 
volume (of which two editions were 
published annually) date. 

The following paragraphs are 
quoted from the court’s opinion: 


pass the appellant’s (insur- 
ance company’s) proposition—that the 
loss was not covered the policy be- 
cause upon the dates the shipments 
the Sonora Company did not have 
the latest published book the Lyon 
Furniture Mercantile Agency the cap- 
ital and credit rating tabulated and 
required the terms the policy. 
The material portions the coverage 
clause the policy are printed the 
margin.* 


loss covered this 
Policy, unless the debtor 
goods were shipped and 
have the latest published book the 
Lyon Furniture Mercantile Agency, the 
date the shipment, capital rating and 


The Lyon Agency published ref- 
erence book called the 
Book.” There were two editions an- 
One was published January 


Ist, and the other July Ist, each 
year. These Lyon-Red Books contain 
the capital and credit ratings con- 
cerns dealing veneer and the wood- 
working arts generally, and consist 
nearly 1,000 pages each. The July 
Book, 1929, entitled 
Book the Lyon Furniture Mercantile 
Agency.” 

addition these Red Books, the 
Lyon Agency published weekly for the 
benefit its subscribers “Lyon 
Weekly Report and Supplement,” which 
was designed keep the information 
contained the Red Book date. 
These weekly supplements were pub- 
lished sheet form and usually com- 
prised four-page folder. They were 


its accompanying credit rating, tabulated 
below. 

“The books the said Mercantile Agency 
shall respectively govern shipments from the 
first day the month named said book 
the first day the month named 
the next subsequent 
where the said Mercantile Agency increases 
reduces rating report, compiled 
during the currency the said latest 
published book within thirty (30) days 
prior the date thereof, shipments made 
after the Insured has received such com- 
piled report from the said Mercantile 
Agency shall governed the rating 
such report, the same the said 
rating had appeared the said latest 
published book, provided such increased 
reduced rating appears the tabulation 
below; otherwise losses arising from such 
shipments made after the 
received such compiled report shall not 
covered this Policy.” (Italics ours.) 
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mailed the subscribers the Lyon 
Agency immediately upon their pub- 
lication. The agency published and 
distributed one these Re- 
ports and Supplements,” consisting 
four sheets, August 1929. 

Besides the “Red 
“Weekly Report and Supplement,” the 
Lyon Agency furnished its subscrib- 
ers upon request what called 
piled Report.” contained special in- 
formation without particular reference 
the capital credit rating the 
customer concerning whom 
scriber has made inquiry. 


need not give any further con- 
sideration this feature because 
such special report was ever requested 
received appellee. 

The “Weekly Report and Supple- 
ment” August 1929, which ap- 
peared prior the shipments made 
the Sonora Company, reduced the rat- 
ing that company from the “13— 
carried the Red Book 
July, 1929, (The numeral 
not particularly significant be- 
cause referred special credit con- 
ditions other than capital credit 
rating.) This “13—6” rating did not 
joined the policy and virtue 
the second paragraph the coverage 
clause the policy would have dis- 
charged appellant from liability, had 
appellee received the report had 
knowledge prior the shipments 
the Sonora Company. But un- 
disputed that appellee had neither re- 
ceived the report nor acquired any 
knowledge it. the time appellee 
made application for the policy, Mr. 
McCoy told Mr. Danehower, appell- 
ant’s agent, that appellee had never 
been, and did not contemplate becom- 
ing, subscriber the Lyon Agency. 
The clause the application that 
have been subscribers said Mercan- 
tile Agency during the past 
raises suggestion the contrary. 

But appellant insists that, regardless 
whether appellee (the plaintiff policy 


holder) received the second rating, 
discharged liability because the 
“Weekly Report and 
August 1929, should proper con- 
struction identified the 
Published Book the Lyon Furniture 
Mercantile Agency the date the 
shipment.” 

When measured the rules recog- 
nized Sampliner Maryland Cas- 
ualty Co., (2d) 332 6), 
cannot accept appellant’s view. 
not regard the four sheets compos- 
ing the Lyon “Weekly Report and Sup- 
plement” August 1929, being 
any sense book. This publication 
fesses be; that is, weekly report 
and supplement. Such report 
styled appellant’s witness Doreman 
“supplemental sheet” and Mr. 
Clemens his letters October 22d 
and November 7th “bulletin.” 
These weekly reports are referred 
the July, 1929, Red Book “The 
Weekly Credit Report Sheets” 
“Weekly Sheets.” think that the 
Red Book July, 1929, was clearly, 
the contemplation the parties, the 
“Latest Published Book the Lyon 
Furniture Mercantile Agency” referred 
the first paragraph the cover- 
age clause the policy, and, sub- 
stitute the four sheets issued Au- 
gust 1929, therefor, would effect 
make contract for the parties which 
they had not made for themselves. 
regard these sheets nothing more 
than “report,” compiled, during the 
currency the Published 
Book,” for the benefit and information 
appellant’s subscribers under their 

conceived that were deal- 
ing with doubtful question what 
was meant the “Latest Published 
Book” the coverage clause the 
policy, would still constrained 
interpret favor appellee, upon 
the principle that insurance policies, 
ambiguous their language, are 
construed strictly against the insurer 


Ca: 
417 
def 
the 


whom they were framed. Philadelphia 
Casualty Co. Fechheimer, 220 401, 
417, Ann. Cas. 1917D, (C. 6). 

the view have taken the 
defenses urged appellant, e., that 
there was (1) breach warranty; 
and (2) that the loss sued for was not 


Law Prescribing Maximum Hours 
Labor Unconstitutional 
State Henry, Supreme Court New 
Mexico, Pac. Rep. (2d) 204 
The New Mexico statute (laws 
1933, Chapter 149) prohibiting the 
employment males mercantile 
establishments more than eight hours 
day, unconstitutional, not ap- 
pearing that the law was enacted 
health emergency measure. Such 
law violates the fourteenth amend- 
ment the Constitution the 
United States that deprives em- 
ployer and employee liberty (the 
right contract) without due proc- 
ess law. this case the court 
said: 


The learned trial judge, sustaining 
the motion, rendered this brief opinion: 
“Tgnoring the defects grammar and 
language, find the statute provides 
eight hour day for ‘mercantile es- 
The selection mer- 
cantile establishments for regulation 
seems arbitrary one the sort 
which has been held invalid all 
our courts from the Supreme Court 
the United States down. Counsel have 
not been able find any case sustain- 
ing such classification, and believe 
none exists. Labor mercantile es- 
tablishment has such relation the 
public health, safety, morals, general 
welfare set apart from other 
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covered the policy, regard the 
assignments error based upon al- 
leged improper introduction oral evi- 
dence and documentary exhibits 
relevant and without substantial merit, 
and these assignments 
overruled. 


occupations for the purpose regula- 
labor should regulated mercantile 
establishments and not 
laundries, foundries, dairies, bakeries, 
building trades, garages, and the like. 
Had the legislature, keeping with the 
social trend the times, made sweep- 
ing enactment eight hour day for 
all wage earners the state, this court 
would have viewed with great sym- 
pathy, but there appears ground for 
ascribing validity the present act.” 

Able counsel for appellee (the de- 
fendant who was being prosecuted for 
violation the law) thus discusses 
the workings the statute: will 
noticed the outset that this statute 
deals with male employees mercantile 
establishments only. makes dis- 
tinction the kinds labor they 
perform. They may bookkeepers, 
stenographers, clerks, drivers 
ery wagons, traveling salesmen what 
not. The test sought applied 
not what they but who they work 
for. The proprietor the business 
not prohibited from working any num- 
ber hours may choose. em- 
ployee who does exactly similar work 
for employer who does not run 
hibited from working any number 
hours may choose. bookkeeper 
bank can work until midnight bal- 
ance accounts before the first the 
month and within the 
brother who keeps books for merchant 
next door will get his employer arrested 
does the same thing. Each may 
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working surroundings exactly 
similar comfort, health and 
safety.” 

Broadly, the question whether the 
statute legitimate exercise police 
power, whether violates rights 
which the Constitution has protected 
against legislative deprivation. 

Appellant, the state, interprets the 
opinion holding “that the classi- 
fication the legislature was arbitrary 
and therefore violated the and 
says: “We assume the court had mind 
the question unwarranted discrimina- 
tion.” Inquiry then directed the 
question whether the act denies the 
equal protection the laws em- 
ployers and employees mercantile 
the legislative power 
make reasonable classifications 
voked; and contended that the con- 
stitutional guaranty not violated un- 
less protection afforded one denied 
another like circumstances. This 
primarily for the 
judicial function being merely inquire 
whether clearly unreasonable, and 
resolve all doubt favor the 
statute. 


These general principles not 
question, nor the authorities cited 
support them. the statute can 
brought within the police power, may 
be, may not be, that would with- 
stand the objection discrimination 
pass. Another precedes it. the act 
within the police power? 


“Due the test. duel; 
that the Federal 
(Amendment 14), limitation upon 
state powers; that our own Bill 
Rights (article 18), the people’s 
limitation upon legislative power. 
the former, first. 

The leading case cited appellee 
Lochner New York, 198 45, 
Ann. Cas. 1133. There state statute 
limiting daily labor bakeries ten 
hours held violate due process. 
Four the nine justices dissented. But 
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all, except perhaps Mr. Justice Holmes, 
agreed principle; the difference being 
one fact, whether the nature that 
employment was such that the law could 
sustained health measure. This 
appears not only the face the 
opinions themselves, but from later 
pronouncement Mr. Justice Harlan, 
one the dissenters, then speaking for 
the court. Adair S., 208 
161, Ct. 277, Ed. 436, 
Ann. Cas. 764. 


Our statute cannot distinguished 
from the New York enactment the 
legal advantage the former. this 
were the latest holding, might well 
rest decision such high authority. 
But are reminded that law 
gressive science,” particularly cases 
this character. shall not assume, 
basis police power, that 1905 1933. 

The Lochner Case has been frequently 
distinguished. statutes which have 
successfully resisted attack, numerous 
classes have suffered some impairment 
liberty contract, because, consid- 
ering age, sex, the rigors hazards 
employment, other matters, was 
possible relate the restriction 
health, safety, morals, other recog- 
nized object legislative protection. 
safe guide. But its importance 
leading case lies the principles in- 
voked, not the particular application 
them. 


Not always, perhaps never, has the 
soundness those principles been 
unanimously conceded our highest 
court. Certain that there have 
always been jurists and scholars 
challenge them. That they have far 
survived can hardly questioned. 
Many may contend that they should 
overthrown. Few will heard 
claim that they have been. 


The fundamental principles are these: 
First. embraces man’s 
right contract will can re- 
garding his hours employment. He, 
not the government, determine the 
matter. this extent individualism 


the Constitution. may that 
Mr. Justice Holmes 
and scientifically right opining that 
Constitution not intended em- 
body particular economic theory, 
whether paternalism and the organic 
relation the citizen the state 
laissez New York, 
supra. Rightly wrongly, this intent 
and result are the Constitution, ac- 
cording judicial decision. 

Second. “Due process,” which 
only the individual may deprived 
his liberty, does not have regard merely 


Garage Keeper Not Protected 
Clause Receipt Against Lia- 
bility for Theft 
Central Meat Market Longwell’s 
Transfer, Inc., Commission Appeals 

garage keeper other ware- 
houseman 
against liability for negligence 
clause that effect receipt 
given for property stored. 

this case, the president the 
plaintiff market company left 
automobile with the defendant com- 
pany, public garage keeper, and 
received claim check therefor. 
few days later, the plaintiff’s presi- 
dent called for the car and found 
had disappeared. the claim 
check were printed the words “not 
responsible for loss fire theft” 
and signs bearing similar words 
were posted different places 
the defendant’s garage. The facts 
showed that former employee 
the defendant had secured posses- 
sion the car taking unused 
claim check and substituting for 
the one originally placed the car. 
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enforcement the law, but searches 
also the authority for making the law. 
historical and scientific mistake may 
have been made deviating from the 
more familiar idea that “due process” 
matter procedure only. Corwin, 
“The Supreme Court and the Four- 
teenth Mich. Law. Rev. 
643. Nevertheless, judicial decision, 
the first and fundamental step the 
due process procedure depriving 
the individual liberty the enact- 
ment statute within legislative 
competency. 


The lower court held that the 
defendant was not liable. revers- 
ing this and deciding favor 
the plaintiff, the court said: 


The courts have frequently passed 
upon the question 
bailees for hire. the recent case 
Bargainer (Tex. Com. App.) 
(2d) 563, the liability 
public warehouseman for cotton stored 
for hire and which was destroyed 
fire was considered. that case the 
authorities were reviewed, and was 
held that warehouseman cannot in- 
sert provisions the receipt which 
would relieve him from 
quences his own negligence. was 
also held that words used the re- 
ceipt contract that the warehouse- 
man shall not responsible for cer- 
tain causes damage injury, such 
fire, etc., generally held not 
exempt the warehouseman 
results his own negligence relieve 
him from the exercise reasonable 
This doctrine supported 
the great weight authority. 

With respect the liability 
bailee for property stored 
which stolen without his fault, some 
the Courts Civil Appeals have 
announced the rule that, where prop- 
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erty stolen, the bailee not liable, 
was stolen without his fault. 
The Court Civil Appeals this 
case reviewed the authorities bearing 
upon this point, and seems have 
rested its opinion upon 
But reading the cases supporting 
this conclusion plainly shows that the 
question the misdelivery property 
was not involved. The case Lang- 
ford Nevin, 117 Tex. 130, 298 
536, 537, involved the liability 
bailee for loss automobile 
stored for hire. was contended 
that case, here, that, because there 
was posted conspicuous places 
the garage number printed signs 
reading responsible for loss 
case fire this released the 
bailee from liability for the loss 
the car theft. that case the 
opinion was based upon other grounds, 
and was stated that the question 
had not been decided this state, and 
served. 


The question what the lia- 
bility bailees for hire, where the 
property has been lost through mis- 
delivery the bailee third 
person, has never been passed upon 
the Supreme Court this state. 
When the car was delivered the 
bailee for storage for hire, the bailee, 
either expressly impliedly, promised 
redeliver the car the bailor. 
fails redeliver the car the 
rightful owner, and misdelivers 
another person not entitled receive 
it, guilty conversion. The 
courts other jurisdictions pass- 
ing upon this question have not at- 
tempted draw any fine distinctions. 
They have stripped the subject 
inquiry whether the property 


was lost theft, fire, other 
reasons, without fault 
and placed their 
upon the ground misdelivery the 
property the bailee. Let briefly 
review some the authorities sup- 
porting this view. the early case 
Esmay Fanning, Barb. (N. Y.) 
176, the question bailee’s liability 
for misdelivery property was before 
the court, and was held: 

“The question, therefore, becomes 
narrowed down this: Whether 
person not authorized receive it. 
Ald. 702 [106 Eng. Reprint, 521],) 
was held that trover will lie for the 
mis-delivery goods warehouse- 
man, although such mis-delivery was 
mistake only—and this 
court, Packard Getman, Wend. 
[N. Y.] 613 [21 Am. Dec. 166],) 
held that the same action would lie 
against common carrier, who had 
delivered the goods, mistake, the 
wrong person. The same point was 
ruled Lord Kenyon Youl 
Harbottle, (Peake’s Cases, 49,) 
and the English Common Pleas 
Stephenson Kent. Bing. 476 [130 
Eng. Reprint, 851].) trover will 
lie against common carrier ware- 
houseman for mis-delivery, can, 
under the like circumstances, 
tained against bailee for hire, 
gratuitous bailee. results from the 
very obligation his contract, that 
fails restore the article the 
rightful owner, but delivers an- 
other person, not entitled receive 
it, guilty conversion. (Story 
Bail. 414.)” 

The foregoing legal principle has 
been approved many cases. 
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BANK AND INVESTMENT ITEMS 


EASTERN REGIONAL SAVINGS CON- 
FERENCE—New York, 1.—The annual 
eastern regional savings conference, spon- 
sored the Savings Division, American 
Bankers Association, will held the 
Waldorf-Astoria Hotel, New York City, 
January and 27, 1933. the evening 
the first day the annual banquet will 
held. 

“The theme selected for the conference, 
‘How Strengthen Municipal and State 
particular importance because 
the portfolios many banks contain bonds 
issued states and 
Espey Albig, who charge the 
ings Division said. “The weakening the 
eredit structure any city state 
reflected the price their 
securities.” 

Henry Kinsey, vice president Williams- 
burg Savings Bank, New York, 
president the Savings Banks Association 
the state New York, chairman 
the conference committee and Henry Bruere, 
President Bowery Savings Bank, New York 
City, the banquet committee, was an- 
The president the division 
Gilbert Daane, president Grand Rapids 
Savings Bank, Grand Rapids, Michigan. 

The conference area comprises the states 
Connecticut, Delaware, District Col- 
umbia, Maine, Maryland, Massachusetts, 
New Hampshire, New Jersey, New York, 
Pennsylvania, Rhode Island, Vermont, Vir- 
ginia and West Virginia. 


OFFICIAL RETURNS FROM. CHRIST- 
MAS CLUBS NEW YORK STATE— 
Official returns from Christmas Clubs con- 
ducted savings banks New York state 
show that $13,934,728, 6.48 
per cent. from last year, being paid out 
this time 313,209 club members, the 
largest total record, according the Sav- 
ings Banks Association the state New 
York which today completed its tabulations. 

the 142 savings banks the state, 
105 Christmas clubs. 

The figures show, according the associa- 
tion headquarters, that greater numbers 
people have been able save Christmas 
elubs this year than 1931, though the 
total amount saved less. 

The gain the number savers 
actual for there have been banks 
added the list those which conducted 
Christmas 1931. 

The average saving per club member 
over $44 this year. The Christmas clubs 
New York state savings banks have 
per cent. all the Christmas club funds 
the country’s mutual savings banks. 


the five boroughs New York City 
there gain 215,906, 2.45 per cent., 
club membership. Brooklyn shows the 
greatest increase. Christmas club members 
the five boroughs the city will receive 
this year $9,682,839, decline five per 
cent. since last year. 

The largest Christmas clubs among mutual 
savings banks the state are located 
Greater New York. The Seamen’s Bank for 
Savings, Manhattan, has the largest club 
with the greatest amount deposits. The 
Bank for Savings, also Manhattan, comes 
second, and the Roosevelt Savings Bank, 
Brooklyn, third. Outside the metro- 
politan area, the largest club point 
deposits was that the National Savings 
Bank, Albany, although the Schenectady 
Savings Bank led number Christmas 
depositors. 

Officials the Savings Banks Association 
say that the increase numbers 
members very heartening. Christmas 
clubs are reservoir for the 
small savings used for definite pur- 
poses, and many instances for such ex- 
penditures saver does not like draw 
from his regular savings account. There 
doubt the bankers’ minds but that 
Christmas club deposits represent true sav- 
ings for they are built over year’s 
period from very small deposits. 


GUARANTY DEPOSITS PLANS 
ALL FAILURES Attempts various 
states operate law plans for the 
guaranty bank deposits have failed 
the movement presented Philip Ben- 
son, president the Dime Savings Bank 
New York City the American Bankers 
Association Journal. 

“The guaranty bank deposits new 
Mr. Benson says, giving the 
following summary the experience 
eight states which bank deposit guar- 
anty had been attempted and all which 
failed: “Oklahoma—enacted 1907; in- 
operative 1921 due the fund’s being 
practically insolvent; repealed 1923, 
deficit being between $7,000,000 and $8,000,- 
000. Kansas—enacted 1909; repealed 
1929; deficit, $7,000,000. Texas—enacted 
1909; repealed 1927; deficit $16,000,000. 
Nebraska—enacted 1909; repealed 
1930; deficit, 
enacted 1914; suspended 1930, due 
deficit $3,000,000 $4,000,000. South 
Dakota—enacted 1915, repealed 1925; 
reinstated referendum 1926; amended 
1927; deficit, $32,000,000. North Dakota 
—enacted 1917; repealed 1929; deficit 
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$14,000,000. Washington—enacted 1917; 
voluntarily canceled when Scandinavian Bank 
Seattle failed with deposits $9,000,- 
000; repealed 1929.” 

Mr. Benson endorses statement former 
Comptroller the Currency Pole the 
effect that federal government guaranty 
law “would destroy the Federal Reserve 
System driving the strong banks from 
it, would lead the closing thousands 
small state banks which cannot qualify 
members the Federal Reserve System, 
and would put premium upon incompetency 
and irresponsibility rendering 
longer necessary for the banker 
for the safety his depositors.” 

adds that “the true and the sound 
alternatives the guaranty bank deposits 
are competent banking management, proper 
and adequate supervision the banks 
authority, the freedom the banks 
and bank supervision 
fluences, and the activity and influence 
reveal and prevent faulty practices and un- 
wise lending policies.” 


TRUST CONFERENCE HELD 
NEW fourteenth annual 
mid-winter trust conference the Trust 
Division, American Association, 
will held February 14, and 16, 1933, 
the Waldorf-Astoria Hotel, New York 
dent the division, vice-president American 
Trust Company, San Francisco. The annual 
banquet will bring the conference close 
the evening February 16. 

“The most substantial service trustee 
renders its beneficiaries the conservation 
estates and this subject will the key- 
note the mid-winter trust conference this 
year,” Mr. Sims says his announcement. 
“To this end program being prepared 
which will give special attention the 
administration trust funds and in- 
vestment problems from the standpoint 
the trust officer.” 


COLORADO REFUSES LOWER GAS 
task, and the need for continuing job- 
giving construction program, Colorado citi- 
zens voted two one maintain the 
present gas tax level four cents gallon 
against the proposal reduce the tax 
three cents,” states Gillette, publisher 
Roads and Streets. 

“The defeat the gas tax reduction 
the worth the gas tax road users,” Mr. 
Gillette said. Colorado press carried 
the message that the gas tax not 
ordinary tax but rather service charge 


toll beneficial motorists through lowered 
car operating costs and greater travel safety, 
That this view was held most voters 
shown the vote outcome. 

“Once Weld County voted favor the 
reduction and that was the county which 
the amendment was conceived. Also, that 
county the highway program practically 
finished. 

“Despite the handicap lengthy state 
highway system 9,255 miles and com- 
paratively small population, Colorado has 
made good highway progress. However, road 
users realize that the state must continue 
make large expenditures possible 
order develop the state system point 
where motor tax payments would bring more 
returns. 

“Colorado had only 447 miles pavements 
the beginning 1932. Untreated 
adam and gravel accounted for 3,948 
701 miles the statesystem, 
seven per cent., had dustless surface 
better. 

“While the reduction one per cent. 
the tax rate would have highway 
building through lessening road income 
$1,500,000, the gas tax payment the 
average road user would have been 
down only four dollars per year, little 
more than one cent day. 

“Not only would Colorado have suffered 
the loss $1,500,000 worth roads 
annually, but Colorado labor would also 
have been deprived about $1,350,000 
yearly wages. This according figures 
roud building goes workers employed 
directly the roads and the provision 
material and equipment.” 


ALLIED-DISTRIBUTORS, INC. OR- 
GANIZED CENTRALIZE TRADING 
ACTIVITIES 2,500 SECURITIES 
formation Allied-Distributors, Ine., or- 
ganized for the purpose centralizing the 
trading activities approximately 2,500 
securities dealers located virtually all 
cities the United States having poula- 
tion $20,000 more, and with rep- 
resentatives foreign countries. The new 
corporation constitutes consolidation 
the trading units Allied General Cor- 
poration and Distributors Group, Incor- 
porated, each which will hold fifty per 
cent. its stock. 

Formation this new unit will 
way affect the securities distributing activi- 
ties either the two sponsoring organiza- 
tions, one which, Allied General Corpora- 
tion, important unit the general 
securities business and the management 
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investment trust field sponsor and dis- 
tributor this type security, and the 
other which, Distributors Group, 
porated, sponsor and distributor North 
American Trust Shares, the largest the 
unit-type trusts, and North American 
Bond Trust Certificates. 

Kenneth Gaston, executive vice-presi- 
dent Allied General Corporation, will 
president Allied-Distributors, John 
Sherman Myers, vice-president Distribu- 
tors Group, will executive vice-presi- 
dent; and Brooke Wynkoop will vice- 
president and general manager. 

Allied-Distributors, Ine. will furnish 
plete trading facilities the large group 
dealers associated with its parent dis- 
tributing organizations. Through the ex- 
tensive wire facilities Allied-Distributors, 
Ine., all bids and offers securities from 
these dealers will centralized New 
York. 

The new trading corporation will main- 
tain markets securities the following 
fields: all classes management investment 
company securities; fixed trust and unit- 
type trust shares; public utility, real estate 
and municipal bonds; utility and in- 
stocks, and bank, in- 
surance and industrial capital and common 
stocks. 

BANKS DECLARE DIVIDENDS—At 
regular meeting the board directors 
Bankers Trust Company, the regular quar- 
terly dividend 71-2 per cent. was de- 
payable January 1933, stock- 
holders record December 12, 1932. 

The board directors the Chase Na- 
tional Bank declared quarterly dividend 
cents share. The dividend pay- 
able January 1933 stockholders 
record the close business December 15, 
1932. dividend the same amount was 
paid the preceding quarter. 

The board directors the Guaranty 
Trust Company New York declared 
quarterly dividend five percent. for the 
quarter ending December 31, 1932, payable 
that date stockholders record 
December 1932. 


TRUST SERVICE AMERICAN IN- 
DUSTRY—The American Bankers Associa- 
tion Journal has issued booklet form 
series articles Gilbert Stephenson, 
vice-president Equitable Trust Company, 
Wilmington, Delaware, “New Opportuni- 
ties for Trust Service American In- 
dustry.” Following review the potential 
field for such the booklet deals 
with employment stabilization trusts, benefit 
funds, merit-reward trusts, pension plans, 
thrift trusts and profit-sharing trusts. 

describing the purposes the booklet, 
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Mr. Stephenson says that the announcement 
the Swope plan 1931 and the 
sion that followed “suggested 
ulated canvass the trust institutions 
the country ascertain what part they were 
having might have helping industry 
meet its social obligations its employees.” 
The articles the book are the result 
this survey, which brought out that industry 
“was already attempting meet its social 
obligations its employees least six 
ways, namely, helping stabilize em- 
ployment, providing for the temporarily 
rewarding special merit, encouraging 
thrift and providing for profit sharing.” 
The survey, Mr. Stephenson says, seemed 
reveal new field opportunty trust 
institutions “which are ready serve in- 
dustrial corporations carrying out plans 
for the welfare their employees.” 


THE ELECTION LEO 
the office vice-president First Na- 
tional Bank, Detroit, has been announced 
Wilson Mills, chairman the board 
directors. 

Mr. Heaphy became supervisor branches 
Peoples State Bank 1920, following 
his appointment assistant cashier. 
continued the same duties throughout the 
subsequent formation Peoples Wayne 
County Bank and First Wayne National 
Bank, and now supervises the operations 
the 150 branch offices First National 
Bank, Detroit. This extensive branch 
service greater than that any other 
bank the United States operating one 
city. 

John Schmitt, associated with Mr. 
Heaphy the supervision branch offices, 
has been advanced from assistant cashier 
assistant vice-prsident. 

Mr. Mills also has announced the promo- 
tion Fred Coughlin from assistant 
cashier assistant vice-president, the ap- 
pointment Fred Herbst from assistant 
bond officer assistant cashier, and the 
appoinment Maitland Irwin assist- 
ant 


ADDRESS PROBLEMS COR- 
PORATE FIDUCIARIES.—In address 
some the problems corporate 
fiduciaries, dinner the Corporate 
Fiduciaries Association Boston, Henry 
Theis, vice-president the Guaranty Trust 
Company New York, said part 
follows: 

“Development the corporate trustee for 
corporations was response public 
need. its earliest form, the bond inden- 
ture was simple document; the transaction 
rested upon the credit the debtor, and 
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the trustee was not called upon under- 
take the management 
security, except directed—in case de- 
fault. was really simple function 
trusteeship. 

“Many changes have, since the beginning 
this business, taken place, until today 
find the duties the trustee endlessly 
and minutely detailed. the 
light the happenings during the last few 
years, is, perhaps, proper review some 
the considerations that should guide all 
trust institutions when they consider the 
acceptance bond trusteeship. 

the older trust institutions had 
not experienced any real trouble with their 
trusteeships for long, and the newer trust 
institutions, because they laced experience, 
had overlooked the fact that every trustee- 
ship there big possibility trouble and 
loss, they had gone too far accepting 
duties for the exercise judgment 
and discretion the operation trusts, 


with higher fees than those being charged 
for normal, ordinary, simple trusts. 
should future trusts back some 
semblance their original simplicity. 
should avoid whatever extent can the 
placing upon ourselves the responsibilities 
management which properly belong to, 
and should exercised by, the debtor cor- 
poration. Ordinarily, during periods nor- 
mal business operations, economic 
waste impose more active duties upon the 
trustee, and, consequently, incur higher fees, 
for always within the power the 
bondholders acting together, whenever 
business encounters difficulties, ask the 
trustee step in, active way, and 
then pay the trustee for any unusual services 
rendered. 

“But must take extraneous duties 
and responsibilities, should see that 
the terms and conditions are clearly and 
unambiguously set out language can make 
them, and fees charged accordingly.” 
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representing some thirty states and 
over hundred cities attended the con- 
vention the Morris Plan Bankers 
Association during October 2-4. 

There was made plainly evident 
that this type banking, founded 
Arthur Morris 1910, was indeed 
worthy the recognition given 
legislation Washington definitely 
naming Morris Plan banks eligible 
for Federal Reserve membership. That 
such recognition should given 
these banks, which, through careful 
management and rare foresight have 
completely elevated themselves from the 
realm and from the stigma the loan 
shark, full proof that they perform 
real service their respective com- 
munities. 

Bankers are sometimes prone over- 
look the necessity for credit those 
outside the pale normal banking 
transactions—and doing they 
neglect some per cent. our popula- 
tion. But this majority, financially 
weak from the commercial 
banker’s viewpoint, have great 
need for credit with which tide 
them over low periods and swing them 
through personal emergencies does 
the merchant who requires many thou- 
sands dollars purchase raw mate- 
rials with which manufactures goods 
for ultimate sale. the case the 
Morris Plan, however, the loan repaid 
from month month accordance 
with definite installments and thus 
virtually self-liquidating. 

the aggregate, these millions 
peoples without credit facilities form 
large and very fertile field for the 
usurer and for the loan shark. The 
credit need must great, for statistics 
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indicate that some 3,000,000 wage 
12,000,000 people, are struggling 
the toils money racketeers who exact 
from their victims anywhere from 180 
per cent. 240 per cent. yearly and 
sometimes much 1700 per cent. 


ARTHUR Morris 
Founder the Morris Plan and presi- 
dent the Morris Plan Company 

New York. 


the face these figures small 
wonder that Morris Plan banks and 
others their type have grown rapidly. 
Each Morris Plan bank, which 
unit independent unto itself, soon came 
recognized place where the 
small wage earner could receive req- 
uisite financial assistance legitimate 
interest rates. The overwhelming neces- 
sity which brought millions people 
their knees before the loan sharks 
finding satisfactory relief centers 
where Morris Plan banks are established 
—where the needs the borrower are 
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USE THE MORRIS PLAN! 


Commercial banks, savings banks and investment institutions 
have found Morris Plan Banking valuable solution 
customers’ problems. 


Never day passes but what many bankers are compelled, the par- 
ticular circumstances the borrowing applicant, decline loans that 
not conform with the requirements the lending institution. Some- 
times the purpose for which the loan used that necessitates 
the rejection; other times the proposed period repayment does not 
comply with the bank’s regulations; then again, the amount may 
too small profitably handled the security offered may un- 
acceptable. 


REFERRING SUCH APPLICANTS MORRIS PLAN 
WHERE OFTEN POSSIBLE WORK OUT SAFE 
AND JUSTIFIABLE LOAN UNDER INDUSTRIAL BANKING 
TERMS, YOU CAN RENDER REAL SERVICE THE 
APPLICANT—A SERVICE THAT WILL APPRECIATED 
AND SERVICE THAT WILL RETAIN FOR YOU THE GOOD 
WILL ESSENTIAL ANY BANKING INSTITUTION. 


you are unfamiliar with Morris Plan 
Banking, this institution invites your 
inquiries and volunteers its facilities. 


“BANKING FOR THE INDIVIDUAL” 


THE MORRIS PLAN COMPANY 
NEW YORK 


West 42nd Street 
Thirteen Offices Greater New York 
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investigated and loans made accord- 
ance with his best interests. 

all without reason that 
from humble and inauspicious begin- 
ning Morris Plan banking has grown 
within the space comparatively few 
years system which involves 
turnover several hundreds millions 
dollars yearly. Add this the 
negligible percentage losses, the high 
degree liquidity, the desire serve 
the borrower, and becomes increas- 
ingly plain why this type banking, 
battered the depression though 
has been, was able hew its way 
through the past few years with 
record characterized the fact that 
several the larger centers the Morris 
Plan bank was the only one open and 
doing business after the bank holiday. 

Besides the wage earner with his 
immediate personal wants, Morris Plan 
banks tender their services the 
smaller merchant, who likewise cannot 
obtain credit among the commercial 
banks. the past this merchant was 
forced his wholesaler for 
credit, and the wholesaler, anxious 
move goods, often supplied him too 
liberally, with disastrous results both 
parties. Morris Plan banks investigate 
his actual needs and loan him only 
much they feel assured will 
repayed—and they loan amounts 
$5000 extending over period 
least year, need be. These loans 
also are repaid from month month, 
thus inducing favorable attitude 
the part the borrower towards the 
reduction the debt through disciplin- 
ing him strict sense his obliga- 
tion. 

The keystone recovery in- 
crease buying power. And, many 
cases, the multitudes people must 
have credit order for them take 
advantage present-day low prices 
and compensate for the lag between 
the rise prices and the rise wages. 
The Morris Plan dovetails into the 
complete picture pointed out 
Arthur Morris when says: 
“Before arrive permanent 
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form financial stabilization there must 
banking provide for the requirements 
the individual citizen. Credit must 
provided aid the buying power 
the masses. 

“To more specific, you must con- 
sider for the moment 
structure recent years. Primarily, 
banking has been function 
employed the more fortunate few. 
know now that such condition 
cannot continue. 

“Technically speaking, banking 
the near past has been source 
credit for the productive elements 
industry and business. That itself, 
have found, mistake. While 
billions dollars have been available 
the manufacturer and the producer, 
little consideration has been given 
the consumer who must absorb the 
output those manufacturers and 
producers. 

“My thought that this country 
must and will witness the development, 
within the immediate future, new 
system consumer banks which will 
provide the same privileges regulated 
and stabilized credit for the average 
man and woman that now exist for 
the particular business industrial 
group. 

“In other words, are have 
banking credit produce goods, 
must have banking credit consume 
goods. Until these two systems 
banking are co-ordinated can never 
experience permanent prosperity this 
nation.” 

the opening session the con- 
vention, the delegates were addressed 
their president. Rodney Ball, 
Lawrence, Mass. Mr. Ball paid tribute 
the host institution, the Morris 
Plan Industrial Bank Louisville, and 
rendered homage those members 
whose service Providence had seen fit 
terminate during the past year. 
then sketched the various legislative 
steps that had been taken the 
Government recent months and 
pointed out the course that Morris 
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Plan organizations should follow 
backing Governmental intentions. 
said: 

“Let constructive. have 
placed our experience and advice 
the disposal those public servants 
who are seeking the accomplishment 
this most desirable end, and shall con- 

Plan has pioneered since its 
inception. are accustomed meet- 
ing new ideas, new requirements. 
work them out, survey them and even- 
tuate policies which have been success- 
ful. are home this melee 
the Deal,” and predict that, 
when the consensus our opinion 
has been achieved and its dictum car- 
ried out, shall better banks 
every sense the word. These 
are stirring days, but they are serious 
days, fraught with vicissitudes and 
dangers. 

“May leave this convention, 
mutually confident the course 
which would pursue, and rigorously 
pursue it.” 

Swinging from the future the 
past, Mr. Ball touched upon some 
the difficulties which had beset Morris 
Plan bankers during the past few years 
and which they were rapidly overcom- 
ing. pointed out that: 

“Uncertainty and lack confidence 
the immediate future has reduced 
our applications for loans, and lowered 
our volume figures. When the people 
become assured that they are kept 
work, that their incomes are con- 
tinue, shall witness return such 
demand strain our resources 
meet. Individual loans, which now 
average below the figures many 
years, will rise amount the bor- 
rower assured the permanency 
his job, and sets forth, not only take 
care those obligations which have 
accrued, but many the things 
which has postponed until brighter 
times should come. Already this move- 
ment under way, and must gain 
momentum business swings into high 


Indicating the position taken 
Morris Plan institutions the 
tioning the recovery program, Mr. 


“Our President advocating the 
loosening credits commercial banks, 
and provision has been made for the 
allocation many millions dollars 
those banks need funds, for 
the purpose making loans mer- 
chants and manufacturers. Clearly, this 
policy would not carried such 
extent impair the standing 
the banks, but rather seek release 
funds upon proper security which will 
permit the purchase raw materials, 
turn the wheels industry and aid 
the merchant filling his shelves. 

“Morris Plan has never restricted 
credit. has invariably urged that 
those who ‘could embrace the 
opportunity procure funds for proper 
purposes. these later days it’ has 
broadened its advertising endeavor 
render credit even more widely 
available. Banking for the individual 
has ever been its function, and the 
advent rising prices has sought 
render its services 
obtainable, always without jeopardizing 
the safety its institutions. 

“Early August some the larger 
Morris Plan banks, notably New York 
and Richmond, went even farther than 
usual announcing easing pay- 
ment requirements, allowing until 
ber ninety days’ grace before any 
reduction principal made. 
has been most helpful thousands 
instances, and most practical induce- 
ment those who, although unprepared 
monthly payments, feel secure under- 
taking carry out their contracts 
the end the first quarter.” 

After mentioning the work which 
the National Legislative Committee did 
Washington towards furthering the 
inclusion Morris Plan banks under 
section 5(a) the Glass-Steagall Act, 
and touching upon the importance 
all Morris Plan banks coming under 
state supervision, Mr. Ball stressed the 


Vindicating the sound- Plan record clean. 


Banking the notable The Morris Plan Com- 
history the past few critical pany Rhode Island has 
years. They have been years earned new place respect 
exhibit with glaring its community, added 
any hidden flaws, record service the 
weaknesses. But the Morris people Rhode Island.* 


COMPANY 


importance the association these 
days are “the days codes fair 
practice for the protection, not only 
the employes, but business and 
industry, against unethical and destruc- 
tive competition.” 

stated that “this piece national 
emergency legislation designed put 
men work, increase property values, 
raise wages, permit the consumer pay 
his debts and purchase the products 
the labor his fellows, price which 
will enable the manufacturer estab- 
lish proper wage scale and derive 
reasonable profit. 

“These objectives are most highly 
desired. They are necessary, for, 
case failure, there appears 
nothing that can stem the tide but 
inflation, with all its dangers. have 
very selfish interest the success 
the National Recovery Act, 
only increasing the amount and 
stabilizing the income our borrowers, 
who today are using the smaller and 
less profitable loans, that may raise 
the average our units and thereby 
increase our net earnings. 


THE MORRIS PLAN 


RHODE ISLAND 
CANAL PROVIDENCE 


Morris Plan loans made the state Rhode Island have 
the sixty million mark, served nearly 300,000 individuals an 
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Branch offices located follows: 
OLNEYVILLE WOONSOCKET PAWTUCKET NEWPORT WEST WARWICK WESTERLY 


“Beyond all this, would impress 
upon your thought the fact that upon 
the trade association depends the in- 
fluence and co-operation which any busi- 
ness industry may contribute 
behalf national recovery its mem- 
bership. Counsel and advice sought 
from such associations, and, the more 
nearly representative they are their 
particular line, the greater their value. 

“This association trade associa- 
tion, you will. represents indus- 
trial banking, and such its National 
Legislative Committee has been able 
achieve success its endeavors. 
are most fortunate that such associa- 
tion has been existence during the 
years consider the mutual problems 
the member banks.” 

Citing the services which the associa- 
tion had offered throughout the past 
year, Mr. Ball then touched upon the 
operation the Emergency Loan Fund 
which had functioned successfully 
during 1931 and 1932. called at- 
tention the fact that this fund might 
form the nucleus the Morris Plan 
Deposit Guaranty Corporation. 
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Victor Holden, executive vice-presi- 
dent the Buffalo Morris Plan Indus- 
trial Banking Company, summed 
nutshell the answer the topic 
his talk Morris Plan Banks Can 
Assist the Recovery” stating that 
the answer was “do all our power 
stimulate consumer went 
say: 

“Mr. Woodlock perfectly right 
his statement that the inability pay 
bills barrier recovery, but isn’t 
logical that man cannot pay his 
bills has employment, and 
cannot employment until the 
consumer starts buy? Therefore, 
stimulate consumer buying, which 
turn stimulates employment, which 
turn stimulates the payment the 
bills. fit right into the middle 
this picture the fact that stand 
ready loan money the man that 
has gone back work enable him 
pay his outstanding obligations. This 
is, course, only one group. The 
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other group composed those who 
have been fortunate enough have 
outstanding obligations, and have avail- 
able credit for buying. The former 
group depends entirely the 
Therefore, the first job stimulate 
the second group buy. Therefore, 
our job right now sell money 
those who have the credit buy.” 

Mr. Holden stressed the importance 
proper selling methods, and brought 
that importance directly home 
listeners saying: 

“If you have sold the Morris Plan 
your community, you will find that 
the employers are recommending the 
Morris Plan their employes. You 
will find the merchants recommending 
the Morris Plan their customers. 


You won’t hear the statement that our 


rates are beyond reason, that 
charge all the way from per cent. 
per cent. You hear the 
statement that the only ones that pay 
Morris Plan loan are the co-makers. 
You told that the Morris 
Plan only for those who are just 
about down and out. Or, other 
words, try the Morris Plan before you 
the welfare organization. you 
have sold your organization the 
community, you will find that your 
customers are proud that they have 
been able establish credit with you. 
You will find that they will gladly 
use credit You will 
find that they will have difficulty 
getting co-makers and that the co- 
maker will more than glad help 
his friend.” 

Dividing his talk into eight sections, 
Robert Umberger, vice-president 
the Personal Loan and Savings Bank, 
Chicago, gave detailed and some- 
what mechanistic discussion industrial 
banking the early first 
stated that the industrial banker 
that his mechanism and method, with- 
out appendages, had worked through 
thick and thin.” his second section, 
devoted the borrower, gave the 
psychological reason why this type 
banking had worked well. said: 
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“The industrial banker found that 
the man moderate means with whom 
dealt behaved well. This 
news you, but should reassur- 
ing. was the hypothesis the indus- 
trial banker that, money were lent 
the man moderate circumstances, 
based upon his inherent character and 
earning ability, and the transaction 
were geared the range that 
capacity, then would perform. The 
industrial banker should happily report 
that his major promise was correct. 
For, spite the general reduction 
individual income and unavoidable 
unemployment, industrial borrowers met 
their obligations—some with consider- 
able squirming and many with untold 
sacrifice. Delinquincies and losses may 
have increased, but, comparison with 
performance other types 
credit, the ratio default was 
startlingly low. Suicides 
ruptcies were not pronounced! might 
better circumstances with 
work with, and thereby more able 
guide their course and destiny, had 
behaved well the class people 
whom the industrial bank had loaned 
money, things might have been different.” 

Mr. Umberger then praised the bor- 
good sense taking conserva- 
tive care his own financial affairs 
during times stress and awaiting 
facilities too great extent. The 
remaining topics his talk were 
devoted working plans and methods 
Morris Plan institutions they were 
divulged the past few years, and 
some the more successful practices 
and improvements innovated during that 
time. 

The guest speaker the convention 
was the Honorable Henry Steagall, 
who appropriately seized the occasion 
illuminate parts the Glass-Steagall 
bill for the benefit those assembled. 
Mr. Steagall thoroughly covered the 
banking history the country from the 
standpoint national legislation, and 
enlarged upon the probable causes 


the banking defects which became 
apparent recently and which the 
Banking Act 1933 was designed 
overcome. Although sympathized 
with the bankers for the struggles and 
trials which they have been sub- 
mitted, vigorously denied that they 
would see repeal the present act. 
said: 

“The bankers ought the first 
want clean house and get 
sound and sensible basis operation! 
But they didn’t. They are fighting 
and they are quarreling now about the 
new banking act, just they did when 
the Federal Reserve Act 
Well, they’ve got about much chance 
repeal the Banking Act 1933 
they had repeal the Federal Reserve 
Act, and every mother’s son them 
will just ardent the support 
the Banking Act 1933 three years 
from now they were twelve 
months after the Federal Reserve Act 
was passed.” 

Mr. Steagall pointed out that the 
lay the fact that banks 
were afraid loan, but that they could 
not loosen their credit and still 
maintain their duty the depositor 
until fear had been abolished and con- 
fidence restored. And believes that 
government insurance will accomplish 
this end. 

“The remedy for it, the remedy 
which have undertaken apply, 
for the banks insure their deposits, 
that when citizen places his funds 


Morris Plan 


has made more than 55,000 loans for 
upwards $15,000,000 people 
Lawrence Community for constructive 
purposes during the past seventeen 
years, service opportunity those 
who can and will liquidate their obliga- 
tions twelve months less. 
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institution chartered his gov- 
ernment, state national, knows 
the deposit slip good gold 
bond. When that done, bank credit 
will begin function again support 
business and trade, and 
values will forward again out 
this darkness, and will find our 
way again prosperity and happiness 
the United States,” said. 

Citing the functions the Recon- 
struction Finance Corporation and dis- 
posing the Canadian banking system 
possible alternative for our own, 
Mr. Steagall then answered some the 
criticisms directed the bill stating: 

“It right for two reasons. The 
first is, right because bank 
that not solvent ought allowed 
come and have its deposits insured 
banks that are solvent. That 
not square deal. 

right for another reason, 
and that is, bank ought ever again 
permitted operate that isn’t sol- 
vent, and soundly and ably, least 
operated! 

“And have written that into 
this law, and have minimized the 
risk until childish and silly 
big bankers complain about the 
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burden carrying the insurance for 
the banks that are not solvent.” 

Much has been said the effect that, 
deposit insurance has not worked 
state-wide scale, will not work 
nation-wide scale. Mr. Steagall 
cited his reasons for refuting this argu- 
ment explaining that “the little banks 
are more number, our little banks 
have failed more numerically than the 
large banks, but there one big bank 
New York State that involved more 
deposits than two three states full 
these little banks they talk about 
when they talk how many little 
banks failed. The big problem your 
big banks. Every banker knows his 
danger his big loans. Your little 
loans don’t break your back. 
where you have large concentrated 
risk. That the reason these state 
insurance plans hear lot 
argument, and, you know, one reason 
was easy whip those fellows 
was they didn’t make the legitimate 
argument they might make. They said 
couldn’t have insurance because 
Mississippi didn’t get along very well 
with two three million dollars and 
few weak banks. you suppose 
the insurance companies could succeed 
every community the country had 
the yellow fever menace New Orleans? 

“The trouble with these states, 
course, was that the unit was too small 
and the risk was concentrated, and, 
course, didn’t 

Mr. Steagall then charted some 
the beneficial effects that expected 
from the working the bill, and, 
closing, paused pay tribute the 
leadership President Roosevelt and 
express the belief that under such 
leadership the country would once more 
find itself standing “in the glorious 
light unprecedented prosperity and 
happiness.” 
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